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For tue District or CouumBia Crcuir 


No. 19,176 


Joun Burke and Marcarer Burxe, Appellants 


v. 


Urtanp Terrace, Ixc. and District or Couumsia, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF OF APPELLANTS 


JURISDICTIONAL STATEMENT 


A suit was brought in the United States District Court 
for the District of Columbia on behalf of appellants against 
both appellees alleging negligence which caused a fall as a 
result of which appellant, Margaret Burke, sustained seri- 
ous personal injuries. This fall occurred in the District of 
Columbia. The ease was tried before a jury. After the 
appellants had introduced their evidence, the District Court 
Judge directed a verdict in favor of both appellees. This 
appeal followed. 
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STATEMENT OF THE CASE 


This was an action in tort brought by appellants, herein- 
after referred to as plaintiffs, by reason of a fall resulting 
in personal injuries to plaintiff, Margaret Burke, which 
occurred on January 30, 1961, at approximately S p.m. on 
premises owned by appellee, District of Columbia (TR 4, 
JA 14), hereinafter referred to as defendant, adjacent to 
property owned by appellee, Upland Terrace, Inc., (TR 14, 
JA 19), hereinafter referred to as defendant. 


Tt was alleted, among other things, that defendant, Up- 
land Terrace, Inc., maintained a terrace adjoining the 
publie sidewalk without proper drainage facilities and im- 
properly cleaned the sidewalk (Complaint JA 1, Acts of 
Negligence JA 12). It was also alleged that defendant, 
District of Columbia, failed to clean the sidewalks four 
days after the last snow fall and improperly maintained 
and controlled their easement on the steep terrace 
(Amended Complaint JA 1, Acts of Negligence JA 12). 
Plaintiff, John Burke, sued for loss of earnings and loss 
of society of his wife in addition to past and future medi- 
cal expenses. Following the liability witnesses on behalf 
of the plaintiffs, the District Court Judge directed a ver- 
dict in favor of both defendants. 


The factual basis upon which plaintiffs claim the lower 
court erred is set forth in the testimony of numerous wit- 
nesses and exhibits. 


The official U. S. weather report introduced into evidence 
as Plaintiffs’ Exhibit No. 1 showed that the last snow fell 
on January 26, 1961, some four days before the accident. 


Plaintiff, John Burke, testified that he had resided at 
97 Galveston Street, S. W. for approximately thirteen or 
fourteen years. (TR 7, JA 15) On the evening of Janu- 
ary 30, 1961, at approximately 6:30 p.m. he picked up 
his wife across the street from his apartment for the pur- 
pose of taking her shopping. (TR 7, JA 15). Upon their 


3 


return to the apartment house area, he parked his vehicle 
some three or four feet from the curb as shown by an ‘‘X”’ 
on Plaintiffs’ Exhibit No. 8 (TR 8, JA 18). His daughter 
and wife got out of the car, and as he was about to pull 
forward, he watched his wife cross the grass plot from the 
curbline to the sidewalk when she fell. He then went to 
her aid but found that he had difficulty standing in that 
area due to the ice. (TR 13, JA 18). It was necessary 
that he obtain sand from the back of his car so that they 
could place it on the area of the fall. They then lifted his 
wife into a chair and took her to the hospital. (TR 14, 
JA 19). 


Mr. Burke testified there were no crosswalks leading 
from the curb to the sidewalk and that there was snow 
piled about a foot high in the grass plot. (TR 14, JA 19). 
He described the ice around the area of the fall as clear, 
“¢ like you go on an ice skating rink. It was frozen over, 
brand new ice.’”? (TR 18, JA 20). The ice patch in ques- 


tion started at the bottom of the front steps where there 
was a small narrow strip of ice, and it widened as it con- 
tinued on down the sidewalk. (TR 18, JA 20). The side- 
walk directly in front of the steps, except for the small 
narrow strip, was patchy with ice and snow. (TR 19, JA 
21). Plaintiffs’ Exhibits No. 6 and 7 show the area of the 
patch of ice upon which plaintiff fell. (TR 19, JA 21). 


Mr. Burke further testified that in rain storms the area 
around the bottom of the front stairs leading onto the 
public sidewalk would always have a stream of water. (TR 
20, JA 21). This pattern of running water was the same 
as that which he saw on the evening of the fall except that 
the area was ice instead of water. (TR 20, JA 22). The 
flow of water from rain and that from melting snow was 
the same. He had observed this condition regarding melt- 
ing snow forming patches in this area on numerous oc- 
easions. The formation would always be the same. (TR 
21, JA 22). This formation was different from ice seen 
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on the sidewalks other than the one in question because it 
would always form after any snow storm. (TR 22, JA 23). 


One or two days prior to the accident in question, the wit- 
ness noticed a small pickup truck used by defendant, Up- 
land Terrace, Ine., go down the sidewalk with a ‘‘V’’ 
shaped wedge. After the truck went over the sidewalk, 
there still remained an inch to two inches of snow on the 
sidewalk. He described this condtion as being more slip- 
pery after the truck had gone over the area than it was 
before. (TR 23, JA 23). At no time prior to the accident 
had he ever observed any sand, salt or other abrasive ma- 
terial on the sidewalk nor had he ever seen employees of the 
District of Columbia near the sidewalk prior to the accident. 
(TR 25, JA 24). 


The next liability witness on behalf of the plaintiffs was 
their daughter, Patricia Burke. She testified that she tra- 
versed the area between the car and the front steps by 
walking down the grass plot area which was covered high 


with snow. (TR 49, JA 26). There were no paths cut 
across the area. As she reached the front step area, a 
neighbor, Mrs. Bryant, advised her that her mother had 
fallen. (TR 50, JA 27). She described the area around 
the fall as looking like water but in fact it was ice. (TR 
51, JA 28). This ice patch started at the end of the front 
steps in a narrow manner and then became wider. (TR 
52, JA 28). Patricia Burke thought that the area immedi- 
ately in front of the front steps was snow except for the 
thin strip of ice. She also described the drainage of water 
that would come off *he hill in the area of the front steps 
when it would rain. (TR 52, JA 28). 


The next liability witness for the plaintiffs was their son, 
John Burke, Jr. He was in the apartment at the time of 
the fall whe he was called by his sister. As he went to 
assist his mother, he slipped and fell on the ice a few feet 
from the bottom of the stairs. He described the area 
around the fall as a big sheet of ice that started along the 
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railing and widened as it went down the hill. (TR 56, 
JA 29). Prior to the accident he had noticed that melting 
snow would form near the bottom of the steps and would 
spread out over the sidewalk. (TR 57, JA 29). This 
patch of ice would always form and had been doing this 
for at least ten years before this accident. (TR 58, JA 30). 
This patch was usually larger than ones which formed up 
the hill. (TR 58, JA 30). He had never observed anyone 
placing sand, salt, ashes or other abrasive material in this 
area prior to the fall. (TR 60, JA 31). 


Plaintiff, Margaret Burke, testified that after she walked 
one or two steps on to the sidewalk from the grass plot 
area, she fell. She had looked down before she stepped and 
saw what she thought to be water. (TR 62, JA 32). She 
was hospitalized six weeks with a broken hip. (TR 63, 
JA 32). 


Mrs. Mildred Self, the resident manager of Upland Ter- 
race, Inc., was called as an adverse witness on behalf of 


plaintiffs. As supervising agent she supervised the clean- 
ing of the public sidewalk in front of the apartments in 
question. She had never noticed anyone from the District 
of Columbia clean the public sidewalks. (TR 77, JA 36). 


Catherine M. Bryant was called as plaintiffs’ next wit- 
ness. She testified that she had resided in the same apart- 
ment building with plaintiffs as of January 30, 1961. On 
that evening she was in front of the apartment when she 
saw the plaintiff, Margaret Burke, get out of her husband’s 
car, cross the grass area, and fall. She described the area 
of the fall as a big sheet of ice that extended up to 
the steps. (TR 95, JA 45). The water had run down and 
puddled where the plaintiff had gotten out of the car. 
This had occurred on other occasions and in fact it would 
happen every time the snow would melt from the apartment 
terrace. This condition did not exist on other area of the 
sidewalk. ‘It made a pattern, and it would freeze slick, 
and the other area would be a little bumpy rough where 
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people had walked.’’ (TR 96, JA 45). This condition ex- 
isted for at least three years prior to the accident and 
always formed the same pattern. The area immediately 
in front of the steps was up and down where people had 
walked, but it was not as slick as the area of the fall. (TR 
97, JA 46). 

The water that subsequently formed the ice patch would 
melt from the banks, particularly around the area of the 
step. The concrete in that area dipped and then the water 
would overflow and run down the sidewalk. (TR 98, JA 46). 
On cross examination Mrs. Bryant said that the snow from 
the grass plot area would melt but it would not run onto 
the sidewalk because of the slope of the sidewalk in that 
area. (TR 103, JA 48). 


She had noticed only one prior occasion when there 
was sand on the sidewalk. She believed this occurred the 
year before the fall of Mrs. Burke. (TR 106, JA 50). 


Mrs. Stark, a resident of 97 Galveston Street, Ss. W., 
testified that the area by the steps in front of the apart- 
ment had never been sanded or cleared of ice at the time 
Mrs. Burke fell. (TR 109, JA 52). 


Mr. Stark also testified that the area leading from the 
front steps going down hill was smooth, slippery iee. (TR 
112, JA 53). 


STATEMENT OF POINTS 


1. The court erred in directing a verdict for defendant, 
Upland Terrace, Inc., in that there was substantial evi- 
dence that the ice upon which the plaintiff, Margaret Burke, 
fell was formed because of improper and unusual drainage 
of melting ‘snow from defendant’s property which would 
formulate around the area of the steps, funnel onto the 
public sidewalk, freeze, and would cause a dangerous con- 
dition, which fact was known or which should have been 
known by the defendant because of the numerous freezing 
conditions in the same area on past occasions. 


’ 
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2. The court erred in directing a verdict for defendant, 
District of Columbia, in that said defendant knew or should 
have known of the improper drainage from the adjoining 
land owner which caused ice to form on defendant’s side- 
walk, said condition being unusual as opposed to the normal 
slipperiness of sidewalks elsewhere in the city, and this 
condition having existed for at least ten years prior to the 
accident without any attempt on the part of this defendant 
to correct same. 


SUMMARY OF ARGUMENT 


The evidence of plaintiffs’ witnesses clearly established 
that the facts upon which plaintiffs rested their case were 
quite unlike a falldown on a public sidewalk caused merely 
by a natural accumulation of ice and snow. The evidence 
in this case established that the formation of ice upon 
which plaintiff fell was caused by improper drainage on 
the terrace of defendant, Upland Terrace, Inc., which al- 


lowed melting snow to accumulate near the corner of the 
front step, overflow, run down the sidewalk, and then 
freeze. The testimony was that this condition existed 
every time it snowed. It was also uncontradicted that the 
ice patch formed by this drainage was considerably differ- 
ent from that found on other sidewalks in the city, and 
for that matter on other portions of the same sidewalk 
not affected by this improper drainage, in that this patch 
was smoother and more slippery. 


This condition existed every time it snowed for at least 
ten years before the fall and was known or should have 
been known by both defendants. Except for one occasion 
of sand being placed on the sidewalk the prior year, 
there was ample testimony that neither of the defendants 
attempted to correct this problem. 


The law is clear that an abutting land owner has a duty 
not to create a danger or maintain his property in such 
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a manner so as to make dangerous the use of the public 
sidewalk. 


The law is equally clear that a municipality does have a 
duty to clear its sidewalks of ice and snow when it is of an 
unusual nature or when the ice is formed by improper 
drainage or from some instrumentality or condition exist- 
ing on the abutting owner’s land. 


ARGUMENT 


1, The owner of real property who so constructs or main- 
tains his premises as to cause an improper discharge or 
aceumulation of water upon a publi¢ way which, by its 
freezing, makes the use of the way dangerous, will be held 
liable to one who, being rightfully upon the way, and exer- 
cising due care, is injured in consequence of such dangerous 
condition. 


Tt is apparent from reading the portion of the transcript 
wherein the lower court directed a verdict for both defend- 
ants that there was a complete overlooking of material 
facts which e%tablished this ease as one quite different from 
a mere fall down oceasioned by a natural accumulation of 
ice and snow on a public sidewalk. The facts in the case at 
bar show that the formation of ice upon which plaintiff, 
Margaret Burke, fell was due to improper drainage from 
the terrace of defendant, Upland Terrace, Ine., which al- 
lowed mehirg snow to formulate along the edge of the 
front steps, overflow from an indentation or dip in the 
bottom step, and freeze as it ran down the sidewalk. This 
condition not only caused a more slippery patch of ice 
but also one which was unusual and not present on other 
area of the “ame sidewalk abutting the terrace in question. 
Not only was this patch of ice more slippery and unusual, 
but it occurred every time there was melting snow or rain, 
giving both defendants at least constructive, if not actual, 
notice of the danger. 
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This evidence was established not only through the vari- 
ous exhibits introduced by the plaintiffs, particularly the 
photographs which show the area of the front steps and 
how the water accumulated on the last step and would then 
run down the sidewalk, but the testimony clearly confirmed 
these facts. 


The testimony of plaintiff, John Burke, revealed the 
following: 


Q. Mr. Burke, before this occasion, before the occa- 
sion of the accident, can you describe for us the gen- 
eral nature of the drainage from the hill or from the 
area of the steps insofar as any pattern was con- 
cerned, either through rain or through melting snow? 

A. Well, let’s take rain. After a rain storm, a good 
rain storm, even as late as the next day the area would 
be wet. 

Q. Which area? 

A. From the hill on down to the sidewalk. 

Q. What about the area around the steps—would 
you— 


A. Those steps, when it rains there is always a 
puddle, a stream runs down those steps and in a rain 
storm that is where you would have a stream of water 
running down. 

Mr. Redmon: If Your Honor please, I think we are 
talking about a snow storm. 

The Court: He is talking about the drainage. 


By Mr. Ellis: 


Q. Now, is there any comparison between the rain 
that would come down the hill that you described for 
us and the patch of ice which you saw on the evening 
of the accident? 

A. I would say more or less the same pattern. In 
other words, that would be just the way the flow would 
go, the same direction, and everything else. 

Q. What about melting snow, sir; have you ever had 
oeeasion to see on prior occasions formations of ice 
form in this area? 

A. Always. 
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Q. And how would you describe these prior forma- 
tions as to the formation you saw on the evening of 
the accident? 

‘A. Well, it would—the formation would be the same, 
but the condition of the ice would vary as to how much 
traffic had passed along there. 


John Burke, Jr. testified that the ice patch started along 
the side of the railing in a narrow manner and widened out 
as it went down the hill. (TR 56, JA 29). He described 
the condition as follows: (TR 56, JA 29) 


Q. Now, prior to this accident can you describe for 
us the general drainage condition from the hill onto 
the sidewalk, say from melting snow? 

A. Well, it would go onto the sidewalk, had no- 
where else to go, especially by the steps, because the 
bottom part goes like this (indicating), and the snow 
from the other side of the hill would go across the 
steps, the bottom part, and go on down along with the 
other side of the hill. 

Q. Plaintiffs’ Exhibit No. 7, does this reflect as you 
face the steps, front of the steps, would this reflect the 
left hand side of the steps? 

A. Yes. 

Q. And where would that ice be? 

A. Tt would come down, a lot come along here (in- 
dicating) and to out. 

Q. Where would it come from, sir? 

A, From the hill up here, go along—there was al- 
ways a patch of ice right there, and would roll on out, 
down further, along with the other side. (indicating) 

Q. How long had this condition existed before this 
accident occurred? 

A. Ever since we have been living there. 

The Court: How long has that been? 

The Witness: Ten years, previously. 

Q. Was this particular area of ice that you observed 
on the evening of the accident, and which you ob- 
served before, was this in any way unusual or differ- 
ent, say, than the entire sidewalk up from the hill on 
down? 

A. It was a much bigger sheet of ice, and it formed 
because of this along with the ice that was already 
there—some still already there. 
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Mrs. Bryant described the ice patch as starting at the 
steps and going down hill for approximately ten feet (TR 
95, JA 45). This condition was unusual as compared to 
other parts of the sidewalk (TR 96, JA 45): 


Q. Now, was this particular area of ice more slick 
than, say, other areas on the sidewalk? 

A. Yes, because the water didn’t run into—all over 
the street. It made a pattern, and it would freeze 
slick, and the other area would be a little bumpy rough 
where people had walked. 

Q. Had this condition existed before the evening of 
January 30? 

A. Oh, yes. 

Q. And over how many years? 

A, Well, I lived there for three years. 

Q. Pardon me? 

A. I lived there for three years, and in all freezing 
weather we had ice at the bottom of the steps and 
going down the hill in that pattern. 

Q. Did you also observe this same condition of water 
flowing down during the summer? 

A. Yes, it flowed that way. 

Q. Where would the water come down, Mrs. Bryant, 
can you tell us that? 

Again, let me show you the photograph. 

Any particular spot that formed a funnel of any 
kind? 

‘A. Well, as you can see, our apartment was just right 
close to the crest of the hill, and the water would start 
melting from these banks and, particularly, right 
around the area of the step, it would get right under 
the steps and then the concrete kind of dipped and it 
would overflow and just run down the sidewalk. 


Improper drainage of melting snow or water causing a 
dangerous condition to exist on the sidewalk has long been 
recognized as an act of negligence on the part of the abut- 
ting land owner for which he may be held liable. 


In the case of Hynes v. Brewer, 80 NE 503, the abutting 
land owner was held liable by the maintenance of a retain- 
ing wall along the street in connection with the grading 
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of her property in that vicinity, because it altered the 
natural drainage of the land so as to collect the melting 
snow into an‘artificial pool which overflowed in a consider- 
able stream across the walk and resulted in a large accumu- 
lation of ice. 


The courts also hold that abutting land owners who main- 
tain awnings from which water is allowed to flow onto the 
public sidewalk and freeze, are liable to pedestrains. Mc- 
Connell v. Bostelman, 25 NY Supp. 390. In Stefain v. 
Freshman, 122 NE 293, the owner of an abutting building 
was held liable when ice accumulated in front of his build- 
ing caused by the freezing of water dripping from a wooden 
canopy which he had erected on his property, without any 
gutter or conductor whereby the water might be averted 
from the street, and the formation of the ice thereon could 
have been prevented. When the abutting land owner, in 
the case of Marston v. Phipps, 95 NE 954, permitted melt- 
ing snow to drop from his building’s bay window onto the 
public sidewalk and later froze, he was held liable when a 
pedestrain fell as a result of the ice. 


There are numerous decisions which hold abutting land 
owners liable when water accumulates on a sidewalk be- 
cause of drainage from pipes discharging either on or near 
the public sidewalk. Tremblay v. Harmony Hills (NY), 
171 NY 598, 64 NE 501, 12 Am. Neg. Rep. 132; Maloney v. 
Hayes (Mass.), 206 Mass; 1, 91 NE 911; Leahan v. Cochran 
(Mass.), 178 Mass 566, 60 NE 382; Merrill v. Paige (Mass.) 
229 Mass 511, 118 NE 862; Isham v. Broderick (Minn.) 89 
Minn 397, 95 NW 224. There are numerous decisions of 
this nature set forth in 34 A.L.R. 411-417. 


There does not appear to be a decision on point in the 
District of Columbia, but a similar problem arose in the 
case of Jennings v. United States (1961), 291 F2d 880, de- 
cided by the Appeals Court of the Fourth Cireuit. While it 
involves an action against the U. S. Government for the 
slippery condition of a highway which resulted in injuries 
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to a motorist who skidded on the ice, the law of the case 
would not only apply to the District of Columbia in the 
case at bar but to the defendant, Upland Terrace, Inc., as 
well. In that case there was evidence that the slippery 
spot on the road was caused by “*... a slightly depressed 
drainage ditch, called a ‘swale,’ designed to carry water 
into a field ditch.’? This condition caused water to over- 
flow onto the highway, and it later froze. The court said 
that the government had taken every reasonable precaution 
to see that the roadway was clear; that it had sand trucks 
moving up and down the highway; that patrolmen were 
making constant inspections of the roadway; and that the 
ice spot in question had formed “‘.. . only a few hours 
before the accident.’? However the court said that, 


“Tf it were the fact that because of the condition of 
the swale water drained across the roadway at this 
particular point, forming ice during freezing condi- 
tions, and that the patch of ice on the particular morn- 
ing was attributable to that condition, it might be con- 
cluded that the United States in the exercise of due 
care should have deepened the swale to eliminate the 
drainage across the roadway and the formation of 
dangerous ice whenever thawing conditions were fol- 
lowed by freezing temperatures.”’ 


Chief Judge Sobeloff, in his concurring opinion said, 


“Tf the water collected at this spot because of poor 
drainage, or defective construction, or improper main- 
tenance, or some other circumstance under the defend- 
ant’s control, and if the ice thus formed was allowed, 
after actual or constructive notice, to remain, without 
the defendant’s taking steps to abate the condition, 
there could be a basis for liability...” 


It seems clear from the foregoing cases, particularly the 
Jennings case and cases cited therein, that the maintenance 
of the terrace of the defendant, Upland Terrace, Inc., in a 
manner which permitted an unnatural flow of water onto 
the sidewalk, does make out a prima facie case of negli- 
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gence against that defendant and the case should have 
been submitted to the jury. 


2. A municipality is liable to one who slips on ice caused 
to be there by improper drainage of abutting land, pro- 
vided there has been actual or constructive notice to the 
municipality. 


Tt is not believed necessary to repeat the factual basis 
upon which plaintiffs contend their case is quite unlike those 
cases cited by defendant, District of Columbia, in its argu- 
ment before the lower court, and the rule of law cited by 
said court. We take no exception to the general rule of 
law that mere slipperiness of sidewalks, per se, does not 
subject a municipality to liability for a fall thereon. The 
municipality is not an insurer of the safety of the public. 
However, the universal rule, and that which has been 
adopted by the District of Columbia and repeated in the 
case of Smith v. District of Columbia, 89 US App. DC 7, is: 


“The general rule, where liability for defects is 
held to exist, is that the city must exercise reasonable 
care to keep the streets in a reasonably safe condition. 
And that is the rule in the District of Columbia.”’ 


The court in the Smith case (supra) held that the city 
could not be held liable for injuries due to snow or ice just 
after the snow has fallen, or when the ice formed the city 
did not have an opportunity to correct the dangerous condi- 
tion. In essence the District could not be held liable for 
mere slipperiness of snow or ice in its natural state, ‘‘be- 
cause it cannot eure such slipperiness on every bit of side- 
walk and street in a large city.’’ The court went on to say: 


“But, where snow or ice has remained on the streets 
or sidewalks for a period of time and in certain places 
has been pushed or trampled or otherwise formed into 
an obstruction or a danger, apart from its original 
natural dangerous state and in an unusual shape or 
size, it is not different from any other obstruction or 
danger. If the municipality has actual notice of the 
danger, or if the danger is so notorious or so long- 
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continued that the municipal authorities are charged 
with constructive notice of it, the municipality is liable 
for injuries resulting from it. In the Clark case, supra, 
the court said, with reference to snow and ice, “‘... the 
District is to be held to liability when, on notice of the 
dangerous condition of any particular place, it neglects 
to remedy it.’’ 


The court also cited the New York case of Williams v. 
City of New York, 214 NY 259, 108 NE 448, 449, wherein 
it summarized the rule as follows: 


“In order to render a municipality liable in this 
class of cases the interference with travel must be: (1) 
dangerous, (2) unusual or exceptional; that is to say, 
different in character from conditions ordinarily and 
generally brought about by the winter weather preva- 
lent in the given locality.” 


It would seem that the case at bar clearly falls within 
the above rule. The sheet of ice was definitely dangerous 
as proved not only by the fall of the plaintiff, Margaret 
Burke, but also the fall of John Burke, Jr. plus the testi- 
mony of the plaintiff, John Burke, that it was like a skating 
rink, plus the fact that it was necessary to place sand on 
this patch in order to lift Margaret Burke into the chair. 


The ice was certainly different in character than that 
which was found on other sidewalks in the city and even 
on other areas of the same sidewalk. This condition was 
not that which normally formed or brought about by the 
winter weather prevalent in this locality. 


Finally, this identical condition occurred every time it 
snowed; hence the requirement of notice to defendant, Dis- 
trict of Columbia, seems to have been well met. 


But there are further reasons why the District of Colum- 
bia should be held in this matter. It is a well established 
rule of law that a municipality can be held liable for im- 
proper drainage of water from an adjoining land owner 
which causes the sidewalk to freeze, thus making the side- 
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walk dangerous. See 39 A.L.R. 2d 802, 821 and 822. The 
analogy between leakage from drain pipes and awnings 
and improper drainage similar to the case at bar should 
make no material difference in the reasoning used by the 
courts. This is particularly true when this dangerous con- 
dition existed’after every snow fall with no apparent at- 
tempt by the city to correct same. 


For the foregoing reasons it appears clear that the 
lower court erred in directing a verdict in favor of the 
defendant, District of Columbia, as well as the defendant, 
Upland Terrace, Ine. 


CONCLUSION 


There was substantial evidence of negligence on the part 
of both defendants for this case to have been submitted to 
the jury. The judgment below should, therefore, be re- 
versed and this matter remanded for a new trial. 


Respectfully submitted, 


Rosert L. Exits 
Scmiano anp Daty 
1725 K Street, N. W. 
Washington, D. C. 20006 


Attorney for Appellants 
Of Counsel: 


Antuony J. SIcILIANO 
Joun J. Day 
Pau F. SHERIDAN 
1725 K Street, N. W. 
Washington, D. C. 20006 


APPENDIX 


JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 1284-61 


Joun Burxe and MarcareT Mary Burke, 97 Galveston 
Street, S. W., Washington, D. C., Plaintiff's 


v. 


Urtanp Terrace, Ivc., 57 Galveston Street, S. W., 
Washington 24, D. C., 


and 


District or Couumpra, A Municipal Corporation, 14th and 
E Streets, N. W., Washington, D. C., Defendants 


Amended Complaint 


Come now the plaintiffs, by and through their attorneys, 
and sue the defendants, jointly and severally and complain 
as follows: 


1. Jurisdiction of this Court is founded on the code of 
laws in and for the District of Columbia, and the amount 
in controversy exceeds the sum of Three Thousand Dollars, 
exclusive of interests and costs. 


2, On or about January 30, 1961, at approximately 8:00 
o’clock, PM, the plaintiffs were tenants in a certain apart- 
ment building located at 97 Galveston Street, S.W., Wash- 
ington, D.C., and owned by the defendant, Upland Terrace, 
Ine. 


3. At the same time and place, the plaintiff, Margaret 
Mary Burke, while walking at or near the entryway of 
premises, 97 Galveston Street, S.W., Washington, D.C., 
was caused to fall as a result of the premises being com- 
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iL] 
pletely coveyed by ice and snow. Said premises were 
constructed, maintained and controlled jointly and severally 
by both defendants. 


4. As a direct and proximate result of the negligence of 
the defendants, the plaintiff, Margaret Mary Burke, sus- 
tained severe personal and permanent injuries, including a 
fracture of the left hip, resulting in surgery; an infection 
of the wound; loss of blood; damage to her nervous system ; 
and a shortening of the leg, all of which injuries have re- 
quired in the past and will continue to require in the 
future, medical treatment. Said plaintiff has suffered and 
will continue to suffer in the future, severe mental and 
physical anguish. 

5. As a result of the aforesaid plaintiff’s injuries, the 
plaintiff, John Burke, has ineurred and will incur in the 
future, medical and hospital expenses and loss of services 
and society. 

Wuererore, the plaintiff, Margaret Mary Burke, de- 
mands judgment from the defendants, jointly and severally 
in the amount of Seventy Five Thousand Dollars ($75,- 
000.00) and the plaintiff, John Burke, demands judgment 
against the defendants, jointly and severally, in the amount 
of Ten Thousand Dollars ($10,000.00), plus costs. 


Sicr1ano anp Day 


By 
Attorneys for Plaintiffs 
405 Investment Building 
Washington 5, D.C. 


TRIAL BY JURY 


The plaintiffs ask for a trial by jury on all issues herein. 
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Answer of Defendant District of Columbia to the Complaint 
First DEFENSE 


The complaint fails to state a claim against the District 
of Columbia upon which relief can be granted. 


Seconp DEFENSE 


Plaintiffs have failed to comply with the provisions of 
Section 12-208, D.C. Code, 1951 Ed. and, therefore, may 
not maintain this action against the District of Columbia. 


Tutrp DEFENSE 


1. This defendant admits that the amount claimed to 
be in controversy exceeds the sum of $3,000.00, but denies 
that this Court has jurisdiction solely by reason thereof. 
Further answering the allegations contained in paragraph 
numbered 1 of the complaint, this defendant makes no 
answer to the conclusions contained therein. 


2. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph numbered 2 of the complaint. 


3 This defendant denies that the said premises were 
constructed, maintained and controlled jointly and severally 
by both defendants and is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the remain- 
ing allegations contained in paragraph numbered 3 of the 
complaint. 


4 and 5. This defendant denies that any claimed injury 
and damage resulted from its neglect and is without 
knowledge or information sufficient to form a belief as to 
the truth of the remaining allegations contained in para- 
graphs numbered 4 and 5 of the complaint. 


Fourts DEFENSE 


Any injury or damage suffered by the plaintiffs resulted 
from the sole or contributory negligence of either or both 
of said plaintiffs. 
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Frets DErEense 


Any injury or damage suffered by the plaintiffs resulted 
from the negligence of the defendant Upland Terrace, Inc., 
or from the joint and concurring negligence of the female 
plaintiff and the defendant Upland Terrace, Inc. 


Srxto DEFENSE 


Any injury or damage suffered by the plaintiffs was 
occasioned by the inherent quality of the precipitation en- 
countered. 


CuesTer H. Gray 
Corporation Counsel, D.C. 


Joan A. HaRNEST 
Assistant Corporation Counsel, 
D.C. 


Roser R. RepMon 
Assistant Corporation Counsel, 
D.C. 


Attorneys for defendant 
District of Columbia 
District Building 
Washington 4, D. C. 


Requests for Admissions 


The defendant, Upland Terrace, Inc., requests the plain- 
tiffs, John Burke and Margaret Mary Burke, to make the 
following admissions for the purpose of this action only 
and subject to all pertinent objections to the same which 
may be interposed at the trial, pursuant to the provisions 
of Rule 36 of the Federal Rules of Civil Procedure. 


1. That between the time of the last fall of any snow 
and the time of the accident in question the sidewalk on 
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which the female plaintiff is alleged to have fallen was 
completely cleared down to concrete (irrespective of 
whether or not it was wet). 


2. That eight (8) hours of daylight had elapsed between 
the fall of the last snow prior to the accident and the 
accident. 


3. That the accident occurred on the public sidewalk, and 
not on premises owned by this defendant. 


4. That the fall oceurred on a hill. 
BravLT AND GRAHAM 


By /s/ Lavrence T. Scorr 
Attorney for the Defendant, 
Upland Terrace, Inc. 
1314 19th Street, N.W. 
Washington 6, D.C. 
ADams 2-1646 


Answer to Request for Admissions 


Coms Now the plaintiffs, by counsel, and in answer to 
the Requests for Apmissions filed herein states as follows: 


1. They deny that between the time of the last fall of 
any snow and the time of the accident in question the 
sidewalk on which the female plaintiff is alleged to have 
fallen was completely cleared down to concrete (irrespective 
of whether or not it was wet). 


2. They admit that eight (8) hours of daylight had 
elapsed between the fall of the last snow prior to the acci- 
dent and the accident. 


3. They are without knowledge to from a belief as to 
whether the accident occurred on the public sidewalk, and 
not on premises owned by this defendant. 
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4. That the fall did occur as a portion of the sidewalk 
which is on a slight hill. 


Srcmiano anpD Daly 


By 
Robert L. Ellis 
Attorney for Plaintiff 


Pretrial Statement of the Defendant Upland Terrace. Inc. 


This defendant admits that they were the owners of the 
apartment building located at 97 Galveston Street, S.W., 
Washington, D.C. and that the plaintiffs herein were ten- 
ants, and further admits that the female plaintiff fell on 
the public sidewalk on January 30, 1961, but this defendant 
denies the allegation that it was negligent in failing to 
maintain its property, and denies an accumulation of ice 
and snow on the sidewalk. 


Requests and Stipulations: 


1. That if permanent injuries are alleged, this defend- 
ant request a re-examination by Dr. G. D. Schuster. 


Bravir anp GRAHAM 


By Lavrence T. Scorr 
Attorneys for Defendant 
Upland Terrace 
1314 19th Street, N.W. 
Washington, D. C. 232-1646 


Pre-Trial Statement of Defendant District of Columbia 
Occurence: 


The female plaintiff states that on January 30, 1961, at 
approximately 8:00 P.M., she fell while walking at or near 
the entry way of premises 97 Galveston Street, S.W., in 


t 


the District of Columbia and that said fall was caused as 
a result of the premises being completely covered by ice 
and snow. The District of Columbia has no independent 
knowledge concerning female plaintiff’s fall as alleged and, 
therefore, neither admits nor denies the occurrence. 


Negligence: 


The District of Columbia denies that it failed to main- 
tain the public space in the area of female plaintiff’s fall 
in a reasonably safe condition. This defendant denies 
notice, actual or constructive, of the existence of any al- 
leged unsafe condition on the public space at the time the 
female plaintiff is alleged to have fallen and if, in fact, 
such an unsafe condition did exist, this defendant denies 
that it had sufficient time, as a matter of law, within which 
to correct said condition. If the plaintiffs were injured or 
damaged, as alleged, said injuries or damages were caused 
by the sole or contributory negligence of the female plain- 
tiff in failing to take proper care for her own safety in 
failing to see and avoid that which was apparent. This 
defendant further states that plaintiffs have failed to com- 
ply with the mandatory requirements of Section 12-208, 
D. C. Code, 1961 ed., and, therefore, the complaint against 
the District of Columbia should be dismissed. 


Injuries and Special Damages: 


The District of Columbia demands strict proof of all 
claims for injuries to the female plaintiff and for all claims 
for special damges allegedly incurred by female plaintiff 
as a result of her alleged fall. This defendant requests 
that the plaintiffs supply the following at pretrial: 


1. All bills or statements supporting claims for special 
damages. 


2. All photographs or x-rays intended to be offered at 
trial. 
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3. All medical reports concerning female plaintiff’s in- 
juries. 


4. Documentary support for any and all claimed loss 
of earnings. 


5. Documentary support for all services allegedly ren- 
dered to the female plaintiff by domestic or nursing help. 


6. The District of Columbia requests that female plain- 
tiff authorize it to inspect, copy or reproduce the records 
of female plaintiff’s physicians and the hospital wherein 
female plaintiff was treated regarding treatment of her 
injuries allegedly resulting from her fall. 


7. Income tax returns of the male plaintiff or copies 
thereof for th2 years 1958 through 1963. 


Stipulations: 
1. Official weather report. 


2, Photographs which were marked by female plaintiff 
at her deposition on October 23, 1961. 


/s/ CuHester H. Gray 
Chester H. Gray 
Corporation Counsel, D.C. 


/s/ Joun A. HaRNest 
John A. Earnest 
Assistant Corporation 
Counsel, D. C. 


/s/ Rosert R. Repmon 
Robert R. Redmon 
Assistant Corporation 
Counsel, D. C. 
Attorneys for Defendant 
District of Columbia 
District Building, 
Washington, D. C. 
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Action for Damages Due to Negligence 


Tur Puartirr Cuams that on Jan. 30, 1961, they were 
tenants in an apartment owned by D Upland Terrace, Inc. 
at 97 Galveston St., S.W., Wash., D.C. 


At about 8 p.m. on said day, while female P was walking 
in front of the premises, she fell. Her fall was on the 
public sidewalk adjacent to the property of D Upland 
Terrace, Inc. 


She asserts that her fall, their injuries and damages, 
were caused by the negligence of D, as follows: 


As to Upland Terrace, Inc.: maintenance of a hill or 
slope adjacent to sidewalk which caused melting snow and 
ice to accumulate on the sidewalk, which subsequently 
froze; failure to properly maintain sidewalk after they be- 
gan steps to keep sidewalk clear because they did not com- 
pletely clear the sidewalk, thus creating a more dangerous 


condition than if they had left the sidewalk alone; failure 
to place sand or salt or other abrasive material on slippery 
sidewalk. 


As to D of C: failure to keep sidewalk free of snow and 
ice; maintenance of a hill or slope adjacent to sidewalk 
which caused melting snow and ice to accumulate on the 
sidewalk, which subsequently froze; failure to properly 
maintain sidewalk after they began steps to keep sidewalk 
clear because they did not completely clear the sidewalk, 
thus creating a more dangerous condition than if they had 
left the sidewalk alone; failure to place sand or salt or 
other abrasive material on slippery sidewalk. As To Born 
DS: Ps claim they had actual or constructive notice of 
the conditions stated hereinabove. 


Derenpant D or C has no knowledge concerning P’s 
fall; denies it failed to maintain the public space at the 
time and place in a reasonably safe condition; denies no- 
tice, actual or constructive, of the existence of any alleged 
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unsafe condition at the time and place, and if in fact such 
unsafe conditions did exist, it denies that it had sufficient 
time, as a matter of law, within which to correct said 
condition. 


In the alternative, this D asserts that if P’s were in- 
jured or damaged as claimed, said injuries or damages 
were caused by the sole or contributory of female P in 
failing to see and avoid that which was apparent. 


D further asserts that P’s have failed to comply with the 
mandatory requirements of Sec. 12-208, D.C. Code, 1961 
ed. and therefore the complaint as against it, should be 
dismissed. 


It further demands strict proof of all claims for injurics 
and damages. 


Derenpant Upnanp Terrace admits it was the owner of 
the apt. bldg. at 97 Galveston St. S.W. and that P’s were 
tenants at the time of P’s alleged fall. They admit P fell 


on public sidewalk on said date, but it denies any negli- 
gence in the maintenance of its property or for which it 
would be liable to P and denies any accumulation of ice 
and snow on the sidewalk; denies notice, actual or con- 
structive, of the existence of any unsafe condition at the 
time and place claimed, by Ps. 


Further, this D asserts that P’s injuries and damages, 
if any, were caused by the sole or contributory negligence 
of female P in failing to see and avoid that which was 
apparent. 


Cuarmep Persona INJURIES: 


P, John Burke—seeks to recover for the medical and 
hosp. expenses listed hereinbelow and for loss of services 
and society of his wife, female P. 


P Margaret Mary Burke sustained the following in- 
juries: Severely comminuted inter-trochanteric fracture 
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of left hip, reduced with mental fixation (Smith-Peterson 
nail) and a Thornton attachment, following which post- 
operative complications consisting of supervicial infection 
of the wound which required prolonged hospitalization; 
nervousness, pain and suffering; shortening of left leg, 
(permanent). 


SpecraL DaMAGES CLAIMED: 


Hadley Mem. Hosp. 1739.36 
Dr. Arthur B. Weim 1465.00 
Husband’s loss of earnings 200.00 
Transportation 20.00 
Anesthetist 30.00 


3454.36 
STIPULATIONS 
Following may be admitted in evidence without formal 


proof, subject to all legal objections: hospital record, in- 
cluding bill and x-ray plates; HEW Mortality Table; 


photographs initialled by Examiner; Dr. Barker’s bill, 
initialled by Examiner. 


The parties agreed to file with the Clerk of the Court and 
to mutually exchange, on or before June 1, 1964, a list of 
the names and addresses of all witnesses known to them, 
including medical and expert witnesses, who have knowl- 
edge of any aspect of this case, indicating those who may 
be used at the trial. Impeachment witnesses are not to be 
included. 


The parties agree to the mutual exchange of all medical 
reports of examining or treating physicians, now in hand, 
on or before June 1, 1964, and a similar exchange of all 
other such reports within 48 hours of the alert of this 
case for trial. 


Counsel for P agrees to make the P available for the 
purpose of a physical examination by physicians of D’s 
choice before, but not to interfere with, trial. 
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The Examiner has requested counsel for the parties to 
appear at trial with the maximum amount of authority to 
settle this case which will be allowed them by their prin- 
cipals. 


TriaL CouNSEL: 


Pretrial Examiner 


Rosert L. Extus, Esa. 
for P’s. 


Rosert R. Repmon, Esq. 
for DD of C 


Laurence T. Scorr, Esa. 
for D Upland 


Acts of Negligence of Upland Terrace, Inc. 
1. Maintaining terrace without proper drainage facilities. 
2. Plowing sidewalk so as to leave tire indentation. 


3. Plowing sidewalk so as to leave mounds of ice and 
snow on grass plot. 


4. Plowing so as to leave ice and snow on steep terrace. 


5. Failure to place sand and gravel on walk. 


6. Failure to reinspect after temperature changes and 
reclean after temperature melted snow and ice. 


7. Improperly cleaning sidewalk. 


Acts of Negligence of District of Columbia 


1. Failure to clean streets and sidewalks four days after 
last snow. 


2. Improper maintenance and control of the easement on 
the steep terrace. 


13 


3. Failure to place sand and gravel on sidewalk. 


4, Failure to inspect to see if Upland Terrace, Inc. had 
cleaned or sanded sidewalk. 


5. Failure to plow street and curb so that water could 
drain down the street. 


6. Failure to clean grass strip between sidewalk and 
street. 


Sicm1ano anp DALy 


By ———_—_- 

Attorneys for plaintiff 

1725 K Street, N. W. 
Washington, D. C. 


Notice of Appeal 


Notice is hereby given this 30th day of December, 1964, 
that the plaintiffs, John Burke & Margaret M. Burke 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 4th day of December, 1964 in favor of the 
defendants against said plaintiffs. 


Sicmuyno anp Dary 
By Rosert L. Exuus 
Attorney for Plaintiffs 
602 RCA Building, 
Washington, D. C. 
FEderal 8-5800 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1284-61 
Joun Burke and MarcareT Mary Burke, Plaintiff's 
versus 


Upianp Terrace, [xc. and District oF CoLUMBIA, 
. Defendants 


Washington, D. C. 
Wednesday, December 2, 1964 


The above-entitled cause came on for hearing before 
the HonoraBLe Epwarp M. Curran, a U. S. District Judge, 
and jury, at 2:32 p.m. 


Appearances: 
Rosert Exuis, Esq. 
Paut F. SHerman, Esq. 
for the Plaintiffs 


Larry Scorr, Esq. 
for Defendant Upland Terrace, Inc. 


Rozert R. Repmon, Esq. 
for Defendant District of Columbia 


3 PROCEEDINGS 


* * % * * * id ° * * 


Mr. Ellis: I spoke to Mr. Redmon yesterday about 
stipulating that the sidewalk upon which the fall occurred 
was public property owned by the District of Colum- 

4 bia. He has so stipulated, I believe. 


* * * * * * * °. * * 


Mr. Ellis: Ladies and gentlemen, as part of a prelimi- 
nary matter, it has been stipulated between the parties 
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here today, the attorneys, that the fall did occure on a 
public sidewalk owned by the District of Columbia. This 
eliminates the necessity of bringing in a witness to so 
testify. 


* * ° * * * * * * 
Mr. Ellis: As my first witness I would like to call 
Mr. John Burke. 
Thereupon 
John Burke 


was called as a witness in his own behalf, and having been 
duly sworn was examined and testified as follows: 


Direct Examination 
By Mr. Ellis: 


Q. Mr. Burke, state your full name and address, please? 
A. John E. Burke, 97 Galveston Street, Southwest, Wash- 
ington, D. C. 


* ” * * * *“ * * * * 


7 Q. You should speak up, Mr. Burke, so we can 
all hear you. 

How long have you resided at 97 Galveston Street, 
Southwest? A. Thirteen or fourteen years. 

Q. Did there come a time, Mr. Burke, on January 30, 
1961, when you picked your wife up for some reason that 
evening? A. To go shopping. 

Q. Do you remember about what time you picked her 
up? <A. Six or six-thirty. 

Q. Do you recall where you were at the time that you 
did pick her up? A. Across the street from the apartment 
house on the other side of the street. 

Q. And had you called her, or how did she happen to be 
coming out? A. I called her on the telephone and told her 
to be down front in ten or fifteen minutes, something like 
that. 
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8 Q. Where did you go when you went? A. Went 
to the dry cleaners at Savannah Shopping Center 

and down to Kastover, to Pennies,—Foodtown, I believe 
it was called then. 

Q. Who was with you at the time, sir? A. My daughter. 

Q. What is her name? A. Patricia. 

Q. Were any purchases made on your trip that evening? 

The Court: What difference does that make? 

Mr. Ellis: I am getting to the point of what she had 
in her hands. . 

The Court: get her back to where the accident happened. 


By Mr. Ellis: 


Q. At the time did she have anything in her hand? 
A. A small package of groceries. 

Q. Do you recall— A. About what you get for three 
and a half dollars—chops—just a small package. 

Q. Where ad you leave Mrs. Burke out in relation to 
the apartment? A. Between the side entrance and 
the front entrance. In other words, down from the 
front steps. 

Q. Mr. Burke, I show you these photographs and ask if 
you can first of all identify what is shown in the photo- 
graphs and— 

The Court:, Are you going to mark them? 

Mr. Ellis: If he can identify them, sir, yes. 

The Witness: I can identify them all. 

The Court: You don’t need them all, do you? 

Mr. Ellis: Your Honor, each of them seems to depict 
a different view. I think, perhaps, this photograph (in- 
dicating) need not be admitted. This is repetition, but 
I think the other three should be. 

I would like to have them admitted. 


By Mr. Ellis: 


Q. The photograph I am now holding, would you show 
what that portrays, sir? 


WW 


The Court: What is it? Are you going to mark it? 

The Deputy Clerk: May I put the numbers on so the 
record will show? 

Plaintiffs’ No. 6 for identification. Plaintiffs’ No. 7 
for identification. Plaintiffs’ No. 8 for identification. 


(Plaintiffs’ Exhibit Nos. 6, 7 and 8 were marked for 
identification.) 


10 By Mr. Hillis: 


Q. With reference to Plaintiffs’ 6, sir, tell us what that 
portrays? A. A view of the sidewalk looking up the hill 
from the side entrance. 

Q. Except for the absence of any snow or ice, does that 
photograph adequately portray the scene and terrain on the 
evening the accident occurred? A. Exactly. 

Q. With reference to Plaintiffs’ Number 7, would you 
please tell us what that depicts? A. That is the—facing 
the building, that is the left hand side of the building, side- 
walk and bank. 

Q. And Plaintiffs’ Number 8, would you tell us what that 
depicts? A. That is, facing the building, the right hand 
side of the building, sidewalk and building. 

Q. Do all of these photographs portray the terrain and 
conditions that existed on the evening of the accident 
except for absence of snow and ice? A. That is correct. 


* * ° * * * ° ° s 
By Mr. Ellis: 


Q. Mr. Burke, when you returned from your 
12 shopping, where then did you stop your vehicle, did 
you say? A. Between the side entrance and the 
front entrance. 
Q. I wonder, sir, if you would come down here before 
the jury— 
The Court: No, not come down. Let him mark it on the 
photograph where he stopped. 
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By Mr. Ellis: 

Q. With reference to Plaintiffs’ Exhibit Number 8, can 
you mark the approximate area where you parked your 
vehicle? 

(Witness marked on the photograph.) 

By Mr. Ellis: 


Q. You are marking that with an ‘‘X’? A. That’s 
correct. 

Q. How far, actually, from the curb did you park your 
ear? A. Three and a half, four feet, approxitaately; a 
ear width. 

The Court: Three or four feet from the curb? 

The Witness: I didn’t park; I just stopped. 


By Mr. Ellis: 


Q. And what did you do when you stopped, sir? A. My 
daughter got out and my wife got out to go in the 


pbuilding. 

13 Q. What occurred after that? A. My wife fell. 

Q. To your knowledge, what brought your atten- 
tion to this fact? A. Actually, I had gotten ready to go 
on up the hill to turn around and come back down, and 
was watching my wife as she crossed the grass plot from 
the curbline to the sidewalk when she disappeared from 
view, practically, because she was much lower than the 
car, and I just sat. I expected her to get up immediately, 
and she didn’t get up. I even took my time getting out of 
the car. I thought she was sitting there laughing, like 
some people do when they fall, and when I got around 
there, went over to her, I had difficulty standing trying to 
pick her up, to lift her. 

Q. Why did you have difficulty, sir? A. Because it was 
all ice there. And she said, ‘‘Don’t move me. I’m hurt. 
I think I broke something.”’ 

Q. What, if anything, did you do then? A. My daughter 
had gone up the snow covered grass plot up to about the 
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front of the steps, and had gone about half way up the 
steps to the building, and the lady standing there said, 
‘Pat, I think your mother has fallen,’’ or something, and 
my daughter turned around and came back. 

J told her to go up and get my son. My son came down, 

and when he came down he fell, when he came down. 
14 But the thing was decided, the best thing to do then 

was to get a chair, and I sent him back to the apart- 
ment to get a chair, and we carefully lifted Mrs. Burke 
onto the chair. But first, before we could do that, I had 
to get some sand out of the trunk of my car, which I 
carried a pail of sand, and sanded the area so we could 
stand and place her in the chair, and carried her across 
and slid her in the automobile and took her to Hadley 
Hospital. 

Q. Were any crosswalks around the area where this 
accident occurred? That is, crosswalks from the curb to 
the sidewalk? A. Not across the grass plot area, no. 

Q. What was the condtion of the grass plot area? A. 
Snow about a foot high; a foot high. 

Mr. Ellis: Your Honor, I will at this time pass the 
photographs around to the jury. 


(Passed to the jury.) 


Mr. Ellis: Your Honor, again, as a preliminary mat- 
ter, counsel for Upland Terrace has stipulated that Upland 
Terrace, Incorporated, is owner of the premises that is 
abutting the public sidewalk. 

The Court: And is it a corporation? 

Mr. Ellis: Upland Terrace, Incorporated. 
15 The Court: It is a corporation. 
Mr. Ellis: It is a corporation, yes, sir. 


* * * ° * * * * 


17 By Mr. Hllis: 


Q. Mr. Burke, we left off yesterday when you had de- 
scribed to us that you saw that your wife had fallen. 
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I am going to show you Plaintiffs’ Exhibit Number 6 
and ask you if you can designate with an ‘‘X’’ the ap- 
proximate area where you saw your wife on the ground? 


(Witness marked on the photograph.) 
Mr. Ellis: Ladies and gentlemen, I will pass this to you. 
(Passed to the jury.) 

By Mr. Ellis: 


Q. Mr. Burke, what, if anything, did you notice around 
the area where Mrs. Burke fell? A. Ice. 
18 Q. What kind of ice was it? A. Clear. I mean, 
like you go on an ice skating rink. It was frozen 
over, brand new ice. 
The Court: Brand new ice? 
The Witness: No marks. 
The Court: Just brand new ice. 


By Mr. Ellis: 


Q. Mr. Burke, would you show for us on Plaintiffs’ Ex- 
hibit Number 6 the ice, where it started, where it ended, 
and where it was in relation to the sidewalk? 


(Witness marked on the photograph.) 


The Witness: Actually, I don’t know how far down 
it was in this picture. It was down in this area. (Indicat- 
ing.) But I know it started up here. 


By Mr. Ellis: 


Q. You say it started up here. (Indicating.) Would you 
described that for the Court and for the ladies and gentle- 
men of the jury as to just where it started with relation to 
the front steps? A. Right at the bottom of the front steps 
there was a small narrow strip of ice, and it widened as 
it continued on down the street, it became wider. It ex- 

tended from the bottom of the grass over to the— 
19 from the bottom of the hill over to the grass plot be- 
tween the sidewalk and the curb. 
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Q. Had you been down these front steps earlier in the 
evening? <A. No, I had not. 

Q. What was the condition of the sidewalk, like im- 
mediately in front of the front steps; that is, if you stepped 
out and continued on down these front steps and continued 
on directly across the sidewalk? A. At the time of the 
accident? 

Yes, sir. A. Patchy, in other words. 

Q. Patchy? A. Ice and snow, and, you know, you could 
see a small piece of concrete, but it was patchy ice, rigid. 

Q. Referring again to Plaintiffs’ Number 7, will you 
draw in, since it does seem to be a close up view of the 
left side of the front steps, would you draw the patch of 
iee, or the strip of ice you described for us? A. There 
were several of them. 

Q. All right. 

Would you desigiate for us the one you started on Plain- 
tiffs’ Exhibit Number 6 and continue it on down? Would 
you show that on Number 7? Put it in there just as it 
starts. 


(Witness marked on the photograph.) 
20 (Exhibited to the jury.) 
By Mr. Ellis: 


Q. Mr. Burke, before this occasion, before the occasion 
of the accident, can you describe for us the general nature 
of the drainage from the hill or from the area of the steps 
insofar as any pattern was concerned, either through rain 
or through melting snow? A. Well, let’s take rain. After 
a rain storm, a good rain storm, even as late as the next 
day the area would be wet. 

Q. Which area? A. From the hill on down to the 
sidewalk. 

Q. What about the area around the steps—would you— 
A. Those steps, when it rains there is always a puddle, 
a stream runs down those steps and in a rain storm that is 
where you would have a stream of water running down. 
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Mr. Redmon: If Your Honor please, I think we are 
talking about a snow storm. 
The Court: He is talking about the drainage. 


By Mr. Ellis: 


Q. Now, is there any comparison between the rain that 
would come down the hill that you described for us and 
the patch of ice which you saw on the evening of the 

accident? A. I would say more or less the same 
21 pattern. In other words, that would be just the way 

the flow would go, the same direction, and everything 
else. 

Q. What about melting snow, sir; have you ever had 
occasion to see on prior occasions formations of ice form 
in this area? A. Always. 

Q. And how would you describe these prior formations 
as to the formation you saw on the evening of the accident? 
A. Well, it would—the formation would be the same, but 
the condtion of the ice would vary as to how much traffic 
had passed along there. 

Q. What about the areas other than that which we 
haven’t described here, that is, up father, up the sidewalk 
and down below? A. I don’t know; I don’t know. I can 
say this: that they weren’t good, but I won’t say it was 
the same type because it is very seldom it is necessary for 
me to transverse—I very seldom cross because parking in 
that area is usually good, so I can either park across the 
street or in front of the building. 

Q. Had you before this accident observed melting snow 
coming off the side of the hill as shown in Plaintiffs’ 

Exhibit Number 6 to the downhill side of the side- 
22; walk? A. Always. Whenever the weather would 
warm up, it would go down there. 

Q. Was this in any way different or unusual from other 
parts of the city or other sidewalks you might have 
observed? A. In a sense that it was always constant. I 
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mean, you could expect it if you are going in and out of 
there. I don’t mean that one particular storm; I mean 
any snow storm. 

The Court: You mean ice always formed in front? 

The Witness: If the weather stayed cold it would; yes, 
sir. 

The Court: Did your wife know that, too? 

The Witness: I don’t think so. She didn’t go out much 
in that kind of weather. 

The Court: She didn’t discuss it with you? 

The Witness: No; no, sir. 


By Mr. Ellis: 


Q. Prior to the day that the accident occurred, Mr. 
Burke, did you have occasion to see any employees of 
Upland Terrace attempt to clean this sidewalk? A. Hither 
the day before or two day before; I am not sure which. 

Q. And would you describe what you observed? A. The 

Upland truck, small pickup truck, goes down the 


23 sidewalk with this ‘“V’’? shaped wedge, with some 

rocks, and an employee sitting in the back to give it 
additional weight. Drove down the sidewalk from the top 
of the hill on down to clear off the snow that was there. 

Q. After the plow went over this area the day or two 
before this accident occurred, what was the condition of 
the sidewalk after it had gone over it? A. Well, the snow 
remained. I mean they went down—maybe, I would say 
there was, oh, anywheres from an inch to two inches, inch 
and a half of snow remaining. They didn’t clear down to 
the concrete. They cleared the snow away, but they didn’t 
clear it completely away. You couldn’t see concrete, or 
sidewalk, whatever you want to call it. 

Q. Was the sidewalk over which the plow went, did it 
have a tendency to be more slippery after the plow went 
over it or before the plow went over? A. It would be more 
slippery after, because then it had been weighted down 
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and smoothed out. Before that, if you walked along there, 
you would get tracks because your feet would go down in 
the snow. 


24 By Mr. Ellis: 


Q. Let me put the question to you this way: prior to 

this accident had you ever observed any sand, salt, 

25 or other abrasive material placed on the sidewalk? 
A. No. 

Q. Had you ever observed any employees or anyone 
wearing a uniform which would designate that they might 
be employees of the District of Columbia at anywhere near 
this sidewalk prior to this accident? A. Never. 


* * * e * * * * * 


Cross-Examination 


By Mr. Scott: 


Q. Mr. Burke, as I understand your testimony, the people 
at Upland used a truck and a wedge? A. That’s right. 
39 Q. To clean the sidewalk? A. Yes. 
Q. Would it be correct that this was pulled down 
the hill? A. That’s right. 

Q. Would it be correct that the snow was piled on 
either side of the sidewalk? A. It was pushed; the wedge 
would push the snow to either side. 

Q. And was there a foot or foot and a half pile of 
snow on the grass plot between the sidewalk and the curb? 
A. That’s right. 


° ° * * * * * *. . * 


41 Q. And the steps were shoveled down to conerete? 
A. On our part, yes. 
Q. In your walkway. A. That’s correct. 
Q. And do I understand that subsequent to that time 
there was warmer weather and melting? A. That’s right. 
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Q. And this melted the snow on the banks on the terrace? 
A. Right. 

Q. And it melted the snow on the grass plot between the 
sidewalk and the street? A. I imagine it would. 

Q. Mr. Burke, did it also melt this snow that you saw 
was left on the sidewalk? A. In all probability. 


* * * * * * * * * 


Q. What did your wife fall on? A. Ice. 
Q. Brand new ice? A. Right. 

Q. So that this brand new ice was over concrete? A. 
That’s right, over the concrete, some residue left there, 
either one. 

Q. Either one? A. Well, it would be either one. 

Q. I am sure it would, but which was it? A. Well, 
where she fell I would have to say there was—it was so 
thin, I would probably have to say it was over concrete. 

Q. So your wife didn’t fall on any slush that was left. 

The Court: He didn’t claim that. 


By Mr. Scott: 


Q. Mr. Burke, when this snow melts does a lot of 
44 water go down the sidewalk? <A. Yes, it does. 
Q. Almost a river? A. Nota river. 

Q. Moving fast water? A. In the beginning when it 
starts to flow it is pretty fast. 

Q. What? A. In the beginning. 

Q. In the beginning, pretty fast? A. That’s right, and 
later on when there isn’t much wetness or dampness in 
there it will trickle off; in other words, goes down, the same 
as if you are emptying a pail. 

Q. When there is a lot of snow it goes down the side- 
walk fast? A. Not when there is a lot of snow; when it 
begins to melt. 
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48 Patricia Burke 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Miss Burke, will you please tell the Court and ladies 
and gentlemen of the jury your full name? A. Patricia 
Ann Burke. 

Q. Would you please be sure to move a little closer to 
the microphone so we can hear you? 

Where do you live? A. 97 Galveston Street, South- 
west. 

Q. You are the daughter of Mr. and Mrs. Burke sitting 
here? A. Yes. 

Q. Do you recall an incident which occurred on Janu- 
ary 30, 1961 with reference to a fall that your mother sus- 
tained? <A. Yes, sir. 

Q. Where had you been prior to the fall? A. We 
49 had been to the store. 

Q. And do you remember about what time you got 
home? A. I believe it was about 8:30. 

Q. Where were you seated in the car? A. I was in the 
back seat. 

Q. When your father stopped his vehicle where did he 
stop the car with relation to the front entrance of the apart- 
ment? A. Well, there were cars parked near the front 
entrance and he parked down a little further where there 
was this space between two cars where we could walk 
through to come to the apartment. 

Q. Which way did you go, or how did you get out of the 
car and go from there to the place where you were going? 
A. I got out of the car and I took this nearest space be- 
tween two cars and I walked up on the side where the 
grass is. 

Q. And what was on the side where the grass was? A. 
Snow, lots of snow; high. 
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Q. How did you maneuver from there to the point where 
you started to turn into the apartment area? A. Well, 
there were places where the other people had already 

stepped on the snow, and I just followed their tracks. 
50 Q. Was it even, or— A. No. It was high in some 
places, and other places it was lower. 

Q. Were there any paths out across the grass strip area 
where one could walk from the curb over to the sidewalk? 
A. No, sir. 

Q. Now, tell what happened from the point where you 
got off the grass strip and continued to walk and then what, 
if anything occurred? A. Well, I started out of the car and 
I got up to the first flight of steps, and then Mrs. Bryant 
who lives in our apartment building, said, ‘‘I think your 
mother has fallen,’’ and I turned around and I didn’t know 
whether she was hurt yet, or not, and I stood there for a 
minute and I noticed she didn’t get up, so I went back down 
the same path I had taken. 

Q. You had gone up, I understand, started up the front 
steps to your apartment? A. Yes. 

Q. Miss Burke, I show you what has been marked as 
Plaintiffs’ Exhibit Number 8, and would you—if Your 
Honor would like to see this, I am going to ask her to desig- 
nate the place where you walked and how you got to the 

front step area. A. I got out of the car approxi- 
51 mately here (indicating) and I walked up here, and 
then I cut across and went up the steps. 

Q. Now, where were you when Mrs. Bryant called out? 
A. I had already gone up these steps and I was approxi- 
mately right here on this landing (indicating). 

Q. First landing? A. Yes. 

Q. What did you then do? A. I went back down the 
steps and took the same path that I had taken to go up 
the steps, and my mother was laying there, and I asked 
her if she was hurt, and she said yes, and my father was 
there and he told me to go upstairs and get Jackie, my 
brother, and I did, and Jackie came downstairs. 
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Q. Miss Burke, around the area where your mother fell, 
can you describe that to us? A. It was a solid sheet of 
ice. It didn’t look like ice, though. It was wet; it looked 
like water. 

Q. Was it, in fact, wet— A. It was ice. 

Q. Ice. Can you describe the exact area of where that 

ice extended to? A. Well, I believe that it started 
52 at the end of the front steps narrow, and then got 
wider as it went down. 

Q. Were there any other—strike that. What was the 
condition of the sidewalk immediately in front of the steps 
other than this thin strip that you described? A. I don’t 
remember exactly, but I believe it was snow, and it was— 
some of it was packed down where people had walked on 
it, and it might have been icy underneath, I don’t know. 

Q. Of your own experience have you ever noticed any 
condition that you can recall about melting snow going 
onto the sidewalk, from your own experience? A. Not 
really. It just— 

Q. All right. 

Can you describe for us, or have you had any experience, 
or have you ever noticed what happens out in the gen- 
eral area of the front steps and the area where your 
mother fell when it would rain? A. Well, when it would 
rain the hill in front of the puilding—the rain would come 
down off that and go onto the sidewalk. 


. * ° * e * ° * e . 


55 John Burke, Jr. 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Sir, please state your full name and address. A. John 
Burke, Jr. 1118 Jolliet Street, Southwest, D. C. 
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Q. You are the son of Mr. and Mrs. Burke? A. I am. 

Q. On January 30, 1961, Mr. Burke, did there come a 
time when you became aware of a certain injury that your 
mother sustained? <A. Yes. 

Q. And where were you at the time? A. I was in the 
house where they still live, 97 Galveston. 

Q. Who brought this to your attention? A. My sister. 

Q. What did she do? A. She came upstairs and said, 

‘Dad is downstairs, and mother had fallen, so I 
56 went down right away. 

Q. When you went down right away, what hap- 
pened, if anything? A. Well, as I got down to the bot- 
tom of the stairs and started down the hill maybe a couple 
of feet, I slipped and fell on the ice. 

Q. Did you see your mother on the ground? A. Yes, 
she was still on the ground. 

Q. What was the general condition of the ground around 
which she was laying? A. Very icy—big sheet of ice. 

Q. Can you describe for us approximately where that 
sheet of ice started, say, with relation to the front steps? 
A. Right along the side of the railing, and it started out 
a little bit and went around as it went down the hill a 
little. 

Q. Started off narrow and widened? A. Yes. Started 
right on the steps. 

Q. Do you know how far down the hill it went? A. A 
good ways; it was ice every so often. 

Q. Now, prior to this accident can you describe for us 
the general drainage condition from the hill onto the side- 
walk, say from melting snow? A. Well, it would go onto 

the sidewalk, had nowhere else to go, especially by 
57 the steps because the bottom part goes like this (in- 

dicating), and the snow from the other side of the hill 
would go across the steps, the bottom part, and go on down 
along with the other side of the hill. 

Q. Ihave here Plaintiffs’ Exhibit Number 8. Would you 
draw for us, please the sheet of ice you observed, where 
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it started? A. (Witness drew on the exhibit:) Something 
like that, I believe. 
Q. You say it came across the bottom of the step. You 
mean— A. Yes, from the other side of the grass plot. 
Q. Plaintiffs’ Exhibit Number 7, does this reflect as you 
face the steps, front of the steps, would this reflect the left 
hand side of the steps? A. Yes. 
Q. And where would that ice be? A. It would come 
down, a lot would come along here (indicating) and go out. 
Q. Where would it come from, sir? A. From the hill 
up here, go along—there was always a patch of ice right 
there, and would roll on out, down further, along with the 
other side. (Indicating.) 
58 Q. How long had this condition existed before this 
accident occurred? A. Ever since we have been liv- 
ing there. 
The Court: How long has that been? 
The Witness: Ten years, previously. 
The Court: This piece of ice your mother fell on has 


been there for ten years? 
The Witness: Not that piece of ice, but that condition. 


By Mr. Ellis: 


Q. Is that what you meant, the condition? A. Yes. 

Q. What about water during the rain? A. Always a 
lot of water there, so, you step over it—always coming 
down. 

Q. A lot of water? A. Yes, and would come down from 
the edge all the time. 

Q. Was this particular area of ice that you observed 
on the ever.:ng of the accident, and which you observed be- 
fore was this in any way unusual or different, say, than 
the entire sidewalk up from the hill on down? A. It was 
a much bigger sheet of ice, and if formed because of this 
along with the ice that was aready there—some still al- 
ready there. 


* ° ° ° ° * ® ° * * 
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Mr. Ellis: IJ am sorry, Your Honor, I have one 
more question of this witness. It doesn’t go beyond 
the cross. I beg Your Honor’s indulgence. 


Redirect Examination 
By Mr. Ellis: 


Q. Mr. Burke, at any time before this accident occurred 
had you ever observed any employees or any one for that 
matter, place any sand, salt, ashes, or other abrasive ma- 
terial on the sidewalk anywhere along the front? A. No, 
sir. 

Mr. Ellis: I have nothing further. 

Mr. Scott: Nothing further. 

Mr. Ellis: I call Mrs. Burke, Your Honor. 

Thereupon 


Margaret Mary Burke 


was called to the stand in her own behalf, and having been 
duly sworn was examined and testified as follows: 


Direct Examination 
By Mr. Ellis: 


Q. Mrs. Burke, state your full name please. A. Mar- 
garet Mary Burke, 97 Galveston Street, Southwest. 
Q. What is your age, ma’am? <A. 46. 
Q. Directing your attention to January 30, 1961, Mrs. 
Burke, where were you early in the evening? A. We had 
gone to the store, gone shopping. 
61 Q. And when you returned from the store do 
you recall about where your husband parked his ve- 
hicle, or stopped his vehicle? A. Yes. It was between— 
nearer the basesment steps, between the two buildings. 
Q. The basement steps. We have been referring throug- 
out the course of this trial to steps leading up to the front 
of 97 Galveston Street. Are those the basement steps? 
A. To the front, no; they are the steps between the two 
buildings. 
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Q. Directing your attention to Plaintiffs’ Exhibit Num- 
ber 6, does this reflect the front steps leading to the apart- 
ment? A. Yes. 

Q. Where are the basement steps? A. They are down 
here. (Indicating.) 

Q. What route did you take from the car to the side- 
walk? A. Well, I had to come over the grass plot. 

Q. Why was that? A. That is the only way—I mean, 

the snow was piled up there, and that was the only 
62 way to get to the sidewalk and as soon as I stepped 

on the sidewalk, I guess it was either the first or 
second step, I fell. 

Q. When you were on the top of the snow bank and the 
grass plot, did you look down before you stepped down? 
A. Yes. 

_ What did you see? A. I though it was water. 

_ And then you continued on? A. Yes. 

. And were you able to get up? A. No. 

. What did you feel at the time? A. Well, when I 
first fell it hurt so much I thought I couldn’t stand, but 
then after I stopped sliding around it wasn’t so bad. 

Q. What happened to you then? A. Well, my husband 
came over and asked me if I could get up, and I said I 
couldn’t, so he sent my daughter up to get my son, and he 
come down, and they got a chair, and they had to get the 
cab, and they put sand down so they could put the chair 
on it and stand on it, and they lifted me to the cab and 
put me in. 

Q. Where did you go? A. To Hadley Hospital. 
63 Q. How long were you in the hospital? A. Six 
weeks. 

Q. Did you have any operations while in the hospital? 
A. I did. 

Q. Yes? A. Yes. 

Q. Do you know what kind of operation it was? A. My 
hip was operated on and they had to put a plate in and pin 
in it. 
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65 The Court: What was this, a smooth piece of ice 
that you thought was water? 
The Witness: Yes, like a solid— 
The Court: Did you look at it? 
The Witness: Yes, I looked at it. 
The Court: What color was it? 
The Witness: It looked like water; it didn’t look like 
ice, didn’t shine like ice would. 
The Court: What color was it? 
66 The Witness: I don’t know exactly what color. 
The Court: You stepped on it, anyway, even 
though you thought it was water? 
The Witness: Yes. But, I mean, it wasn’t running; just 
looked like the street was wet. 
The Court: A puddle? 
The Witness: Like the street was wet. 


* * * * * * * * * * 


67 Q. Had you ever noticed before the accident oc- 

curred whether anyone ever had placed any type of 
ashes or abrasive material, sand, on the sidewalks in front 
of your house? A. I never noticed it, no. 

Q. What was the general upkeep of the sidewalk with 
relation to keeping the sidewalks free of snow and ice? A. 
It wasn’t very good. In fact, the year before that we had 
gone sleigh riding down the sidewalk one night about dinner 
time. 


* * 


By Mr. Ellis: 


Q. Have you, of your own personal knowledge, ever 
observed what happened after snow—melting snow, formed 
on the sidewalk, or when you ever saw any melting snow 
form on the sidewalk? A. Well, usually the sidewalk near 
the hill would stay damp longer than anywhere else. 

Q. During the rainy weather can you describe what if 
any formations of water would form as a result of water 
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coming off the hill? A. Just near the hill it would be damp 
for a longer time than the rest of the sidewalk. 


* e * * * . « * . * 
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7 Cross-Examination 
By Mr. Scott: 


Q. Mrs. Burke, prior to the night of your fall, and other 
than the fact that the sidewalk near the bank stayed damp, 
were you aware of any other drainage problems? A. Not 
too much with the drainage, no because I wouldn’t pay too 
much attention to that. 

Q. Do I understand that you left with your husband at 
roughly six o’clock that night? A. Yes. 

Q. The night of your fall you came out through the front 
door? A. That’s right. 

Q. And then from the front door of your apartment you 
go down a little walkway to the steps; is that correct? A. 
That’s right. 

Q. And then comes the steps. A. Yes. 

Q. The walkway itself, the night you went out, Mrs. 
Burke, had a path been shoveled for you? A. Yes, they 
usually did the steps if they didn’t do anything else, they 
would do the steps. 

Q. The steps, then, had been shoveled? <A. Yes. 
71 Q. And the walkway down to the steps, that had 
also been shoveled? A. Yes. 

Q. And you went across the sidewalk? A. Yes. 

Q. Part of the sidewalk you went across had also been 
shoveled? A. I don’t remember whether that had been 
shoveled because they would do the steps the first thing, 
all the steps of all the buildings. 

Q. Are you saying now that you don’t remember whether 
it was shoveled or not? A. At the bottom after you go 
down the steps it might have been, but I don’t know. 

Q. Would it be correct to say that at the time you went 
out you don’t think it was icy there? A. I don’t think it 
was too bad at the bottom of the steps, no. 
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Q. Do you think it was bad at all? A. It might have 
been a little bit. I was able to get over it. I mean, I 
don’t remember having too much difficulty. 

Q. Do you remember having any difficulty going 
across that sidewalk? A. I was always careful be- 
cause I knew the steps and the streets weren’t taken 

care of properly, and you had to be careful. 

Q. Mrs. Burke, do you remember having any difficulty 
walking across that sidewalk? 

Mr. Ellis: I think the witness has answered the question. 

The Court: No, she hasn’t answered the question. 

The Witness: I don’t think I— 

The Court: Did you have any difficulty? 

The Witness: No. I got over it. 


° ” * * * 


74 Mildred Self 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Will you please give us your name? A. Mildred 
Self, S-e-l-f. 
Q. Where do you reside, ma’am? A. 12 Galveston Street, 
Southwest, Apartment 103. 
Q. Is that part of Upland Terrace, Incorporated? A. 
Yes, it is. 
Q. With whom are you employed? A. Cafritz Company. 
Q. And what relation does Cafritz Company have with 
Upland Terrace, Incorporated? A. They are the owners. 
Q. Is Cafritz Company the real estate agent for Upland 
Terrace, Incorporated? A. Yes. 
Q. What are your duties with the Cafritz Company with 
relation to the maintenance of the apartment grounds 
75 in Upland Terrace? A. I have superiors above me— 
I would say bosses—and they come and check with 
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me. As far as the management of the street, and so forth, 
it is up to me. 

Q. Is Cafritz, a part of their duties working for Upland 
Terrace, responsible for maintenance of the sidewalks in 
the area? A. No; I am responsible. 

Q. You are working for Cafritz? A. That is correct. 

Q. You are still employed by Cafritz? A. Yes, I am. 

Mr. Ellis: Your Honor, I wonder if I may proceed by 
way of an adverse witness since we do have an employee 
employed by one of the defendants? 

The Court: Very well. 


* * * * * . * * * ° 


76 Q. Excuse me, Mrs. Self, I am sorry to interrupt 

you. Either my question is not correct, or perhaps you mis- 

interpret it. Let me put the question another way. 

Did you, as supervising agent, assume the cleaning of 
the public sidewalk? When I say ‘‘assume’’—in 

7 other words, attempt to clean? A. Yes. I have 
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porters with their equipment. They go on duty at 

eight o’clock in the morning. 
Q. Had this been a custom? A. It has been a custom 
ever since I have been there. I have been there six or 


seven years. 

Q. To your knowledge has the District of Columbia ever 
cleaned the public sidewalks— A. No, sir. 

Q. Are you particularly familiar with the premises lo- 
cated at 97 Galveston Street? A. I certainly am. 

Q. I show you what has been marked Plaintiff’s Exhibit 
Number 8. Does that represent part of 97 Galveston 
Street? A. Yes. 

Q. And, also, this photograph marked as Plaintiffs’ Ex- 
hibit Number 6? A. Yes. 

Q. Now, Mrs. Self, isn’t it true that over the period of 
years you experienced difficulty with the formation of ice 
patches on the sidewalk, particularly in front of 97 Gal- 
veston Street, as a result of drainage coming off the hill? 
A. Over a period of years, no. 
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Q. When did it start? A. I would say we had a 

78 period of about a month, or a few weeks. I can’t 

exactly say. It has been quite some time. In the 

year 1961. I do not know what the temperature was out- 

side. The sun would come out, warm up during the day, 

after we shoveled the snow completely off the main side- 
walk. 

Q. You say completely off the main sidewalk. You mean 
you would go to concrete? A. To the concrete of the side- 
walk. 

Q. There would remain dry conerete? A. It would be 
damp, but no snow. 

Q. In other words, it would be wet, but completely free 
of snow? A. That’s right. 

Q. Did this happen following the snow of January 26, 
1961? A. As wellasIcan remember. It was ’61. We had 
a period of several weeks, as I told you, where the sun 
would come out during the day and melt the snow. It 
would run down the hillside, as a stream. I would say 
more like a creek. 

Q. And this would be particularly true in front of 97 
Galveston? A. It would be all down the hill. 

Q. Did you pay any particular attention to this particular 
area in front of 97 Galveston Street? A. No more than 

any of the others because we have the whole hillside. 
We start at the top of the hill and there are about 
five buildings. 

Q. Did you see the sidewalk in front of 97 Galveston 
after the fall? A. After the what? 

Q. After the fall. A. Of the snow? 

Q. After the fall of Mrs. Burke? A. Yes. 

Q. How long was it after? A. Well, I would say it was 
several days because the accident was not reported to me 
for several days, and not by Mr. and Mrs. Burke, but one 
of the neighbors. 

Q. Would it have been two or three days following the 
fall? A. No, because it was two or three day before I 
learned of the accident. I would say five days. 
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Q. When did you go out and look at it? A. The same 
day. 

Q. From the snowfall of January 26th up until Jan- 
uary 30th had there been any salt, sand, or abrasive ma- 
terial placed on that sidewalk? A. It would be hard to say 
the definite day. I do remember this: that we—after during 

the day and the melting of the snow, then we would 
80 have the ice on the sidewalk at night. I remember 

one occurrence that I had the engineer take the 
truck, which was very dangerous, and get onto the main 
sidewalk and put a man on the back, which was my son, 
a teenager, and throw out sand and salt, and come down 
the main sidewalk. 

Q. When was that in relation to the January 26th— A. 
It was during the period, the bad icy time. 

Q. You described a rather long icy time. You had more 
than one snow in January. A. If I am not mistaken, maybe 
I am mistaken on the years, but I think we had one snow 
on top of the other at that time. 

Q. Are you saying that after each snow you put down 
sand, salt— A. Yes. In fact, four porters I think I had 
at that time, they were out constantly in the freezing 
weather digging snow off the sidewalks. 

Q. Was enough salt or sand put down to prevent forma- 
tion of ice? A. At that time when they went off at 4:30 
in the afternoon it was still coming down the hill. 

Q. According to your testimony you would have some- 
thing on there, would you not, at that time? A. That’s 

right, but the water would wash it down. 
Sl Q. Everything? A. That’s right. 

Q. Did you feel that as supervisor you had suf- 
ficient men and personnel and sand and equipment to keep 
that area free of snow and ice? A. Yes, I feel I had the 
manpower for it. Previously when we had snow we had 
a crew from our downtown—from Parland. They level 
down the snow so people can at least walk. So the follow- 
ing day we get the sidewalk cleared of snow. 
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Q. In answer to my question, Mrs. Self, do you feel that 
following the snowfall of January 26th that you had suf- 
ficient men and personnel and sand and/or abrasive ma- 
terial to keep this area clean? A. I feel so. 


* ° * * * * * ” * * 


82 Q. Mrs. Self, isn’t it true that in some particular 
areas aside from the water that would come off the 
side of the hill, that there were also problems regarding 
areas near steps where water would come down and 
$3 form a funnel and then push out? A. No. Our 
main objective after the snow was sidewalks going 
into the buildings. 
Q. That is not my question— A. No, I do not recall 
any funnels of water coming down the sidewalk. 
Q. Do you recall certain areas where there was more 
ice forming time after time due to certain drainage prob- 
lems or conditions that existed? A. No, sir. 


* * * Lt * * * * * * 


Q. Did you ever inspect the premises in the evening, 
Mrs, Self, before this accident occurred? A. Yes, quite 
a few times. 

Q. You never saw this condition? A. I saw the condi- 
tion of ice at nighttime, yes. 

Q. Did you keep any night personnel at all? A. I only 
had one man that takes care of emergency plumbing, that 
type of thing. 

Q. You described this condition would exist after the 
snow melted in the day and would freeze at night. Do 

you have any personnel to take care of this con- 
84 dition? A. Other than I spoke of it one time when 

I saw it was quite bad. The day engineer drove 
the truck on the main sidewalk. My son, at the time a 
teenager, did throw out sand on the main sidewalk. 

Q. That was the only time? A. That’s correct. 

Q. When was this, during the day? A. This was at night. 

Q. Do you remember what night? A. No, sir, not back 
in °61. I am afraid my memory is not that good. 
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Q. Do you remember whether it was following the snow 
of January 26th, or whether that could have occurred 
following— A. I am sorry. 

Q. You don’t know which one it was? A. No, sir. 

Q. That was the one specific time you remember? A. 
Yes. 

Q. And there were no other times at night? A. No, not 
that I recall. 

Q. Did you ever request to have any additional personnel 
at night to take care of this condition that would exist 

when it would arise? A. No. 
85 Q. Was any attempt made to your knowledge to 

form a ditch of some sort along the side of the side- 
walk between the sloping hill and the sidewalk itself, that 
is, some kind of furrow to allow the water to run down 
there rather than on the sidewalk? A. I didn’t think it 
would have run down there because you had snow on both 
sides of the street. I think it was— 

Q. Pardon? A. On both sides of the sidewalk there was 
snow. I don’t think your funnel would have taken care of 
the running water, not the condition of the running water 
we have. 

Q. Your biggest problem came from the hill, did it not? 
A. That’s right, but I have a whole hillside. 

Q. Isn’t it true, Mrs. Self, that a furrow or a ditch of 
some kind could have been furrowed along the edge of the 
sidewalk from here to here, down here, allowing the water 
to drain here rather than on the sidewalk? (Indicating) 
A. No. Because you were getting snow also from this 
side of the sidewalk. 

Q. I am talking about the problem existing with this 
steep hill. A. Yes. 

Q. With the drainage problem you had isn’t it true you 

could have dug a furrow along in here—not you 
86 personally—but your employees, to allow water to 
drain here rather than go across the sidewalk? A. 
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From this side, but we also were getting water from the 
other side. 

Q. I am not talking about the other side, I am talking 
about this particular side near the hill. That could have 
been done? A. That could have been done. 

Q. That was not done? A. No, it wasn’t. 

Q. Do you have any records with you as to the amount 
of sand or salt purchased prior to this fall? A. No. I 
know it was an awful lot. I can tell you this much, I 
keep at least a dozen bags on hand, and if we have a snow 
I order it, order another dozen bags, calcium chloride and 
salt. 

Q. Do you recall an occasion one or two days either 
before or following the snowfall of January 26 when a plow 
was used to go down the sidewalk from the top of the hill 
on down? A. We have that each time after a heavy snow. 

Q. Do you recall whether it was used following the 
87 snowfall of January 26th? A. I cannot say definitely, 
but after every snow we use it. 

Q. What happens after the snow plow comes down the 
sidewalk with relation to the snow? Does it take it all the 
way down the concrete or just push parts of it off to the 
side? A. Well, I would say most of it comes down the 
sidewalk, flattens out. 

Q. Does it go down to dry concrete, or leave a residue? 
A. No, it doesn’t leave a residue. 

Q. Pardon me? A. A new snow, yes. 

Q. I am talking about after you bring the snow— A. 
I am speaking of that. 

Q. It does leave residue? A. Yes. 

Q. Half an inch to an inch? A. Yes. 

Q. Hard packed down snow? A. Yes. 

Q. Isn’t it true that that condition of the sidewalk fol- 
lowing the path of the snowplow is more slippery and more 
hazardous that it would had nothing been done at all? A. 
I think you would— 
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88 Q. Mrs. Self, let me ask you this: following the 

Snowfall, say from five to six inches, there would be 
about that much; is that correct? A. I would say five or 
six inches. 

Q. People would walk in it, it would be just walking on 
snow, deep snow; is that correct? A. Yes. 

Q. Are you saying that condition was more dangerous 
than a condition which existed after the snow plow went 
down the sidewalk where it would leave a flat hard level 
surface? A. It doesn’t leave a flat hard level surface. 

Q. What kind of surface— A. Enougfh you can dig 
your feet into; it wouldn’t be slippery. 

Q. What happens at night when the—in the evening when 
it got cold? Wouldn’t it become hard? A. I would say 
yes. 

* * * i e e a 


89 Cross-Examination 
By Mr. Scott: 


* * * * * * * * * * 


90 Q. Now, Mrs. Self, when this snow was piled up, 
as I understand it, it is piled on each side of the 
sidewalk? A. Right. 
Q. How high a pile do you get on the side of the side- 
walk? A. Depends on how much snow it is. 
Mr. Ellis: Your Honor— 


By Mr. Scott: 


Q. During the period from January 1 through January 
30, 1961? A. I believe at that time was when we had 
91 snow after snow, and it was piled quite deeply on 
both sides of the sidewalk. 
Q. Can you give us an idea how deep? A. That is very 
difficult for me to measure. 
Q. When this melting occurs did it occur from both 
sides?’ A. It certainly did. 
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Redirect Examination 
By Mr. Ellis: 


Q. You testified, Mrs. Self, what you usually do following 
a snow—on the first day you do this, and the second day 
you do this. Do you know of your own knowledge, your 
own memory, what was done following the snow on Janu- 

ary 26, 1961? A. I have gone through so many 
92 snows that it would be very difficult to say what was 

done, but I can say what is the usual procedure for 
every snow. 

Q. Particularly relating to this particular time you can’t 
say for a fact, can you, that any snow or any sand, salt, 
or any abrasive material was ever placed down on the 
sidewalk following— A. Yes. If we had a snow, yes, sir, 
it was placed. 

Q. You are stating this from your own personal recollec- 
tion? A. Yes, sir. 

Q. You remember the day, then? No, I do not— 

Q. How many days following this snowfall did it occur? 
A. I wouldn’t know after that particular snow. 

Q .Who did it? Which man? A. We have four porters. 

Q. Which one did this area? A. All of them work in 
the same area, 

Q. At the same time? A. That is correct. 

Q. Are you stating, Mrs. Self, or isn’t it true that you 
are stating that you think this was done because this was 

your normal procedure, but you cannot actually re- 
93 member what was specifically done following the 

snowfall of January 26, 1961? A. Am I supposed 
to remember back to ’61? I can’t. 

Q. That is just my point. You can’t remember that, can 
you? A. Can anyone else? 

Q. No. <A. No, I don’t think so. 

Q. So you can’t remember, can you? <A. I can only re- 
member our regular procedure. 

Q. I understand that. But you don’t remember what 
was done then? A. No, sir. 


Mr. Ellis: Thank you. 
The Court: That is all. 
Thereupon 


Catherine M. Bryant 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Mrs. Bryant, will you state your full name, please? 
A. Catherine M. Bryant. 


* * * * * * * * * ° 


94 Q. Where did you reside on January 30, 1961? 
A. Number 97 Galveston Street, Southwest. 

Q. That is in the same apartment as Mr. and Mrs. 
Burke? A. It is. 

Q. What floor did you live on? A. First floor. 

Q. Where did Mr. and Mrs. Burke live? A. I believe 
the second or third floor; I don’t know exactly. 

Q. With reference to the specific date of January 30, 
late in the eyening, or early in the late evening, about 
eight o’clock, where were you? A. Well, I was out front 
on the sidewalk at the time helping my sister-in-law to 
get my mother-in-law in the house. 

Q. Did there come a time—strike that. 

You say you were helping your sister-in-law get your 
mother-in-law into the house. Why was that? A. Well, 
the street was so bad and she was 80 years of age, and 
hilly, and we just figured—well, she couldn’t walk. We 
had to help her because the ice was so bad on the street. 

Q. What was the condition of the sidewalk? A. 
95 The sidewalk was very icy and the steps were icy. 
Q. Did you have occasion to see Mrs. Burke 
arrive in the area of the— A. Yes. I saw Mr. and Mrs. 
Burke drive up in the car, and Mrs. Burke got out of the 
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car with a bag of groceries, and walked across the grass 
area and as soon as she stepped on the pavement she fell. 

Q. Did you go down to her? A. Yes,I did. I went down 
there, but there wasn’t anything I could do. My husband 
drove up at that time and he helped Mrs. Burke. 

Q. What was the condition of the area immediately sur- 
rounding Mrs, Burke at that time? Just like a sheet of ice. 

Q. Was it shiny? A. Shiny, black looking. 

Q. How far up from Mrs. Burke did that sheet of glass 
extend? A. Oh, I would say probably about ten feet up 
the hill to the steps. 

Q. The steps. Did it start at the steps? A. It started 
at the steps and sort of ran down the hill. 

Q. I show you what has been marked Plaintiffs’ Exhibit 

Number 6. Do you recognize that? A. Yes. This 
96 is it. The water ran down and puddled right where 
she got out of the car. 

Q. Do you see a line, or a pen mark on this paper, photo- 
graph? <A. Yes, 

Q. Is that the approximate area where the ice patch was? 
A. Yes, it is. 

Q. Was there any particular habit, or—let’s rephrase 
the word—continual type of thing which occurred with re- 
lation to the ice forming around this area, that is, was 
this an unusual condition at this time, or had this condition 
existed before? A. Oh no, this wasn’t unusual. The street 
was always icy when it was freezing weather, especially 
like during the day the sun would shine, and the ice, the 
snow, that was on the bank would melt down and freeze 
about sunset, and we had icy areas. 

Q. Which bank do youmean? A. The terrace, the apart- 
ment terrace. 

Q. Now, was this particular area of ice more slick than, 
say, other areas on the sidewalk? A. Yes, because the 
water didn’t run into—all over the street. It made a pat- 
tern, and it would freeze slick, and the other area would 
be a little bumpy rough where people had walked. 
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97 Q. Had this condition existed before the evening 
of January 30? A. Oh, yes. 

Q. And over how many years? A. Well, I lived there 
for three years. 

Q. Pardon me? A. I lived there for three years, and in 
all freezing weather we had ice at the bottom of the steps 
and going down the hill in that pattern. 

Q. Did you also observe this same condition of water 
flowing down during the summer? A. Yes, it flowed that 
way. 

Q. The same way? A. Same way. 

Q. What was the condition of the sidewalk like immedi- 
ately in front of 97 Galveston Street, and with more par- 
ticularity this area right here? (Indicating) A. Well, 
in this area here, right in front of the steps, is where we 
were trying to get my mother-in-law across, and it was 
just a gully up and down where people had walked. You 
could have fallen and hurt yourself. 

Q. Was it as slippery as this area down here? A. No, 

it wasn’t as slick. 
98 Q. Did you notice, on the evening when Mrs. Burke 
fell, whether there was any concrete anywhere around 
that area? A. No, the whole street was just ice. 

Q. By ‘‘street,”’ are you referring— A. Pavement, side- 
walk. 

Q. Sidewalk. 


* ° * . ° * ° * * ° 


Q. Where would the water come down, Mrs. Bryant, can 
you tell us that? 

Again, let me show you the photograph. 

Any particular spot that formed a funnel of any kind? 
A. Well, as you can see, our apartment was just right 
close to the crest of the hill, and the water would start 
melting from these banks and, particularly, right around 
the area of the step, it would get right under the steps and 
then the concrete kind of dipped and it would overflow 
and just run down the sidewalk. 
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99 Q. For the record, Mrs. Bryant, would you point 
—when you said to the steps, do you mean to the up- 
hill side of the steps leading up to 97 Galveston Street? 
A. Yes, I was. 
Mr. Ellis: I have nothing further. 


Cross-Examination 
By Mr. Scott: 


Q. Mrs. Bryant, as I understand the point at which 
Mrs. Burke fell was just a sheet of glass ice? A. Yes. 

Q. Is there any doubt in your mind it was ice? A. No, 
no doubt at all. 

Q. You traverse that area. Did you look down— A. 
That is the reason I didn’t stay there when I went down 
to her because I couldn’t stand up. 

Q. Was there any doubt in your mind that it was ice? 
A. No, no. 

Q. You looked at it and saw it was ice? A. Yes. 

Q. Ten foot patch? A. Yes, it was about that area. 

Q. Do you agree with Mrs. Burke and Mr. Burke on that 

photograph as to where it extended? A. Yes, sir. 
100 Q. The point where the steps were, this glasslike 
ice wasn’t there, was it? A. It was there. 

Mr. Scott: May I use the photographs? 


By Mr. Scott: 


Q. You see here it is drawn, in Plaintiffs’ Exhibit 6, so 
as to come up and barely touch the bottom of the steps. 
A. This little step right here, the last step coming down, 
then you step into, like a gully, the concrete sort of is 
bent. That would fill up with water as it ran down the 
hill, and then would overflow and come out down the side- 
walk. (Indicating.) 

This right here (indicating) was just as slick as where 
Mrs. Burke fell. 

Q. I don’t doubt that, but do you agree with the way 
she has drawn the area of ice as being in here? A. Yes, 
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sir. This is the area where she fell; the water ran down 
and made— 
Q. That is also where this ice was? <A. Yes, sir. 
Q. Down in here. 
And that in front of the front steps was only a very 
small narrow step. A. It was big enough you would 
101 have fallen if you hadn’t caught onto something. 
Q. Did Mrs. Burke get out of the car in front of 
the apartment? A. No, it was not right directly in front. 
It was down the hill a bit. 


* * * * * ” * * * * 


102 Q. When this freezing occurred, did it normally 
oceur at night? A. Well, it oceurred—unless it was 
a cloudy day, and the street was this way all day long. 

Q. Nobody cleaned the street during the day? A. I only 
__the time I lived there I can remember one time the street 
being cleaned, and it appeared they used a truck to come 
down the hill with a board, or something, on the back, and 
this didn’t clean the street, it just slicked out the snow 
and ice and made it that much slicker. 

Q. And what happened if it got warm during the day? 
A. It would melt and what didn’t dry would freeze over 
again. 

Q. It would melt where? A. Well, it melted on the ter- 
race mostly where the sun would shine, and— 

Q. How about the grass plot inbetween the sidewalk and 
curb, was snow there? A. It would stay there. 

Q. Wouldn’t melt over there? A. It would melt—cer- 

tainly it would melt and run out into the roadway 
103. from that area. 

Q. It would not melt from the grass area onto the 
sidewalk? A. No, because the street—it sort of come down 
the hill and sloped that way toward the road area. 

Q. The only water that came on the sidewalk was from 
the terrace? A. I would say so, yes. 

Q. The snow that was piled up on the grass plot ran out 
in the street? A. Yes. 
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Q. Did it melt any place else? A. Well, the pavement 
would melt if the sun shown on it, as would the terrace. 

Q. And the snow that was left on the pavement, would 
it melt another way? A. It would melt and run over into 
the grass area between the road and the sidewalk. 

Q. Would it melt down to concrete, Mrs. Bryant? A. 
Yes, it would melt down the concrete. 

Q. Then before Mrs. Burke fell, and all this melting had 
occurred, did the snow that you saw was left on the side- 
walk melt and then refreeze? A. I don’t believe I could 

say that, because usually as the snow melted from 
104 the sidewalk it would, as I say—the street sloped 

to the road, it would go that way, and that is why 
it appeared most of the water from the terrace landed on 
the sidewalk. 

Q. Before Mrs. Burke fell did the snow on the sidewalk 
melt? A. I can’t swear to that. I wasn’t home during the 
day. I couldn’t tell—the only thing I can remember is that 
we had a very icy sidewalk that morning, we had a very 
icy sidewalk that night. 

105 Redirect Examination 
By Mr. Ellis: 


Q. You referred several times, Mrs. Bryant, to the word 
“<Street.’”? Are you using that to designate the sidewalk? 
A. The sidewalk. 

Q. And ‘‘road’’ to designate— A. The road for the 
roadway, yes. 

The area in front of the steps leading down to the grass 
plot, and more particularly, this area directly out in front 
of the steps leading toward the grass plot, what was that 
condition the night you saw it? A. That condition was 
bad. That is why we were helping my mother-in-law to 
get in. My sister-in-law parked in front of the steps and 
we brought her in a straight line to the steps. 
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Q. Would you describe that for us, please? A. It was 
very icy. It wasn’t smooth ice; it was bumpy, but you 
couldn’t walk on it hardly. 

Q. Now, you described certain times when someone had 
brought a board which you thought, I think, was a board 
behind a tractor down the sidewalk. Would you describe 
the condition of the sidewalk following this maneuver as 
opposed to the condition before they would use it insofar 
as slipperiness was concerned? A. Well, on the day that 
they used—one day I can recall I couldn’t walk on the 

pavement, the sidewalk. I had to walk on the grass 
106 area until I got down to my steps, and then I 

had to struggle across the sidewalk to get to the 
steps to get home. 

Q. Why was that? A. Because the sidewalk was just 
slick where it had been smoothed with a board. 

Q. Had they taken it down to the concrete? A. Not 
completely. 

Q. Had you ever observed anyone in the three year period 
that you lived there place salt, sand, ashes, or any type of 
abrasive material on the sidewalk at any time? A. I never 
actually saw them because it would be done during the 
day when I wasn’t there, but one time there was sand— 
there was evidence of sand. 

Q. When was that? A. When I came home from work 
around six o’clock the street was gritty. 

Q. With relation to the year. A. It wasn’t this year—it 
wasn’t during the year of Mrs. Burke’s accident. It was 
the year before. 
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107 Mrs. Glenn G. Stark 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examiner and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Mrs. Stark, will you please state your full name? A. 
Mrs. Glenn Godding Stark. 

Q. Where are you employed, madam? A. At Riggs 
Bank now. 

Q. Mrs. Stark, where do you reside? A. 97 Galveston 
Street, Southwest, Apartment 203. 

Q. You lived there January 30,1961? A. I did. 

Q. Did you ever become aware of the fall Mrs. Burke 
sustained in front of the apartment? A. Yes, sir. 

Q. When did you become aware of that? A. a 
108 am not sure that it was the same night, but the next 
day. 

Q. Can you describe for us the condition of the sidewalk 
starting from a place near the front steps which led down 
onto the public sidewalk going down the hill, if you did 
observe it? 

Mr. Scott: I would like the witness qualified as to 
whether she is able to make that direct as to the night in 
question. 


By Mr. Ellis: 


Q. Did you observe the sidewalk when you learned of 
this accident? A. Well, I observed it before the accident 
and after because I fell myself. 

Q. When did you fall? A. I fell on the 16th of Decem- 
ber 1960, and my husband fell the same time. 

Q. What was the general condition of the sidewalk with 
reference to cleaning before this accident occurred? A. 
There was never any sand put on it. It was just a sheet 
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of ice with maybe just a little bit of snow over the ice. 
You couldn’t see the ice part of the time. 
Q. Do you reeall the snow having fallen on January 26, 
1961, some four days before Mrs. Burke’s fall? A. 
109 Yes, sir. It was a terrible winter. It was snowing, 
raining, and a combination of everything. 

Q. Now, Mrs. Stark, from the time of that snow, which 
occurred before Mrs. Burke fell, had you ever observed the 
sidewalk in front of 97 Galveston Street completely free of 
snow and ice, that is, down to concrete pavement? A. 
No, sir. In fact it was ice, snow, and you would have to 
hold onto something or you would fall down, you would 
have to step off onto the side of the sidewalk. It wasn’t 
clear. It was too snowy and ice all that winter. 


* * . * * * * * * * 


110 Escol Stark 


was called as a witness by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Ellis: 


Q. Mr. Stark, will you please give us your full name and 
address? A. Escol, E-s-c-o-l, Stark, 97 Galveston Street, 
Southwest. 

Q. Where are you employed, sir? A. Western Union. 

Q. Mr. Stark, you lived at 97 Galveston Street South- 
west, on January 30, 19612 A. I did. 

Q. Around that period of time, Mr. Stark, can you tell 

us generally what the condition of the sidewalk im- 
111 mediately in front of the steps leading down from 

your apartment was like? A. I can speak mostly 
at night, it was bad. 

Q. In what way was it pad? <A. Icy. 


* e * * * * 
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Q. Do you recall with relation to time how soon after the 
fall you learned of this? A. Well, I couln’t tell you defi- 
nitely. It was a very short period of time, I would say. 

Q. A day or two? A. Yes. 

Q. What was the condition of the sidewalk par- 

112 ‘ticularly with reference to the—leading from the 

front steps and then going down hill on the public 

sidewalk, what was that condition? A. Best of my recol- 
lection it was icy. 

The Court: Just smooth ice, slippery? 

The Witness: Yes, sir. 

The Court: Smooth, slippery, ice? 

The Witness: Slippery ice; yes, sir. 


PROCEEDINGS 


* ° * * * * ® * 


129 The Court: Ladies and gentlemen of the jury, this 

is a civil action brought by John Burke and his wife 
against Upland Terrace, Incorporated, and the District of 
Columbia as a result of a fall by the female plaintiff on the 
public sidewalk on January 30, 1961. 

The evidence showed that the plaintiff debarked from 
her husband’s vehicle in front of the premises at which 
they had lived for some years prior to the fall, and that she 
walked across the public parking and, according to her 
testimony, noticed a dark patch on the sidewalk at that 
location which she concluded was water, stepped on it, and 
fell. 

Other testimony in the case indicated that it was a patch 
of clear brand new ice. 

The plaintiff has concluded its evidence as to liability, 
and at the conclusion of that evidence the defendants have 
made motions for a directed verdict for them. 

130 The District of Columbia, being a municipal cor- 
poration is not an insurer of safety. Its liability 
sounds in negligence. The general rule where liability for 
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defects is held to exist is that the city must exercise reason- 
able care to keep the streets in a reasonably safe condition. 
Absent a defect in the street, itself, it cannot be held liable 
for injuries due to the mere slipperiness of snow or ice in 
its natural state because it connot cure such slipperiness on 
every bit of sidewalk and street in a large city such as 
Washington, D. C. The mere fact that there is a patch 
of clear ice formed naturally on a sidewalk which a pedes- 
trian should observe and by reasonable caution might avoid 
does not give rise to liability. What the municipality is 
required to do to offset the dangers created by the ele- 
ments is that which is reasonable under the circumstances. 

The governing rule, ladies and gentlemen, is that if snow 
or ice has been permitted to remain untreated on a side- 
walk and has been formed into humps or ridges or other 
shapes of such size and location as to constitute a danger, 
aggravated over its original mere slipperiness and unusual 
in comparison to the general conditions naturally prevalent 
throughout the city after a snow fall, and of course, if such 

condition has remained over a period of time suffi- 
131 cient to give constructive notice to the municipal 

authorities and opportunity for them to remedy it, 
the municipality is then liable for the dangerous condition 
which is the proximate cause. 

In this variable winter weather that we have in the Dis- 
trict of Columbia, in this climate, falls of snow followed by 
rain and by thawing and freezing, and so alternating from 
day to day, are common. The city is in no way responsible 
for such conditions. Nor is the impracticable duty put 
upon it of keeping the streets free of such snow and slush. 
This general condition all over the city is the work of na- 
ture and cannot be guarded against. 

In other words, in order to render the municipality 
liable in this class of case the interference with travel must 
be (1) dangerous, (2) unusual or exceptional; that is to 
say, different in character from conditions ordinarily and 
generally brought about by the winter weather prevalent 
in a given locality. 
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The plaintiff suffered serious injury, and the Court feels 
very sorry of the fact that she had a fracture of her hip. 

Under the conditions as I have explained them to you, 
and the burden upon the plaintiff to show by a preponder- 

ance of the evidence that this was not only a dan- 
132  gerous condition, but unusual or exceptional, the 

motion of the District of Columbia for a directed 
verdict is granted. 

There remains now the motion of the Upland Terrace, 
Incorporated, for a directed verdict. 

In the absence of statutory provision to the contrary, 
the owner or occupant of property has no duty to pedes- 
trians to keep the sidewalk in front of it free from ice 
and snow coming thereon from natural causes and, there- 
fore, Upland Terrace was under no obligation to clean 
the street in front of the apartment. 

It having cleaned it and not having removed all the ice 
is no more liable than it would have been if it hadn’t 
cleaned it at all. 


The motion of Upland Terrace for a directed verdict is 
also granted. 
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IN THE 


United States Court of Appeals 


For tae Disrricr or Cotumsia Crecurr 
No. 19,176 


Joun Burke and Marcaret Burke, Appellants, 
v. 


Uptanp Terrace, Inc. and District or CotumsBta, Appellees. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE, UPLAND TERRACE, INC. 


COUNTER-STATEMENT OF THE CASE 


The appellants herein were tenants of Upland Terrace, 
Inc., a large apartment project, and had been tenants for 
some ten or more years. The female appellant sustained 
injuries when she fell on January 30, 1961 on the public 
sidewalk adjacent to the apartment building in which she 
lived. 


On January 19, 1961 there was a seven-inch snow fall 
in the City, and on January 26, 1961 there was an addi- 
tional 5.9-inch snow fall (Plaintiff’s Exhibit 1; J.A. 56). 
The employees of Upland Terrace cleared the walkway from 
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the front door of the apartment building to the sidewalk, 
and the steps leading from the walkway down to the public 
sidewalk (Tr. 70, 71, 72; J.A. 34 & 35). They also cleared 
the public sidewalk using 2 truck and a wedge pushing 
snow into piles on each side of the sidewalk (Tr. 22, 23, 38, 
39; J.A. 22, 23, 24). Subsequent to that time, put before 
the female appellant fell, any snow that was left on the 
public sidewalk was melted by a subsequent thaw, and at 
least at the point of the fall any snow or remaining slush 
and been melted down to the concrete (Tr. 41, 42, 43; J.A. 
24, 25). There was an alternate freezing and thawing 
which had the result of melting the snow that was left on 
the terrace and precipitated a drainage of water from the 
terrace and from the front steps of the apartment building 
down onto the public sidewalk (Tr. 20-22, 41, 43, 44, 56, 68, 
77, 78, 82, 98, 96, 102, 103, 105; J.A. 21, 24, 25, 29, 33, 36, 37, 
39, 44, 45, 48, 49). The downhill drainage had the effect of 
washing away abrasive material placed by Upland on 
the adjacent sidewalk (Tr. 79-81; J.A. 37 38). The female 
appellant left her apartment at approximately 6:00 P.M. 
and at that time the front steps had been shoveled and 
she was able to walk across the public sidewalk without 
difficulty (Tr. 70, 71, 72; J.A. 34, 35). When she returned 
from the apartment she was discharged by her husband 
at a point below the front steps of the apartment. She 
stepped onto the public sidewalk after traversing the park- 
ing, and after noticing a dark patch which she concluded 
was water, she fell (Tr. 12, 13, 17, 61, 62, 95; Plaintiff’s 
Exhibit 6; J.A. 17, 18, 19, 31, 32, 44). 


SUMMARY OF THE ARGUMENT 


Subsequent to the snow storm, the Appellee Upland Ter- 
race, Inc. exercised care and cleaned its own walkway run- 
ning from the front door of the apartment to the public 
sidewalk, and then went further and cleaned the public 
sidewalk itself with the result that the public sidewalk 
was cleared down to concrete. This Appellee’s property 
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was situated on a hill and had a terrace which declined 
onto the public sidewalk, and the drainage from this was 
normal and natural and there was no artificial discharge of 
water nor did any act of this Appellee in any way increase 
the ultimate ice that appeared on the sidewalk, nor did any 
act of this Appellee artificially cause it to appear on the 
sidewalk, and the Court properly discharged this Appellee 
from liability as a matter of law. 


ARGUMENT 


The position of the Appellants would seem to be predi- 
eated at this point, on the theory of law which holds an 
abutting landowner responsible to passersby on the public 
way, if he uses his premises in such a way as to cause 
injury to them. The Appellants’ counsel in his Brief sug- 
gests that Upland Terrace allowed melting snow to formu- 
late along the edges of the front steps, then run down the 
steps, be held momentarily in a ‘‘dip’’ in the bottom step 
and subsequently flow onto the sidewalk where it froze at 
night. Because of the alleged dip in the bottom step, pre- 
sumably because of the lay of the land itself, the Appellants 
suggest that this was an artificial drainage of water. From 
these facts counsel for the appellants finds liability, or 
at least a Jury question. 


However, based on the law throughout the Country, the 
conclusion does not follow from the stated facts. The gen- 
eral rule may be found in 25 Am. Jur. Highway, Section 523, 
which in part is set out as follows: 


‘<It may be laid down as a general rule that one who 
so constructs or maintains a structure upon his prem- 
ises as to cause an artificial discharge or accumulation 
of water upon a public way, which, by its freezing, 
makes the use of the way dangerous, will be held liable 
to one who, being rightfully upon the way and exercis- 
ing due care, is injured in consequence of such danger- 
ous condition.’’ 
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It should be noted that the key word in this paragraph is 
the word ‘‘artificial’’. The fact that snow melted on this 
Appellee’s property that subsequently flowed over the steps 
would certainly not constitute an artificial discharge of 
water, nor would it result in an artificial accumulation of 
water on the public way. 


To be within the general rule, this Appellee must cause a 
substantially larger volume of water or ice to appear on 
the sidewalk, or it must in some negligent way increase 
the resultant ice that appears on the sidewalk. In the 
game AM JUR citation, but on Page 524, we find: 


“<... The rule in some jurisdictions is that the abut- 
ting owner or tenant is not liable where the transmis- 
sion of the water to the street is a merely incidental 
result of the beneficial use of the premises. But, ordi- 
narily, he is liable if, by the structures which he main- 
tains upon his land, he causes a substantially larger 
volume of water to be accumulated and discharged and 
thereby so contributes to the formation of ice upon the 
walk as to increase substantially the amount of such 
ice, although water from other sources contributes to 
the dangerous condition.”’ 


Again we see that the key words are ‘‘a substantially 
larger volume of water’’, and “‘to increase substantially 
the amount of ice’’. It would seem clear that the water in 
the present case which ran onto the sidewalk was an inci- 
dental result of the beneficial use of the premises. 


The cases cited by the Appellants are almost invariably 
eases wherein the water came from buildings and from 
situations designed to discharge water from the owners 
property even though the particular contrivances used may 
not have been designed to discharge it onto the public way. 
In searching for a case more closely in point, we find, 
Sherman v. La Crosse Refinding Company, 181 Wisconsin 
51, 193 N.W. 1004. In this instance the defendant con- 
structed a large brick building so that water drained from 
the roof on the north and south sides. On the south side it 
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constructed a brick sidewalk running from the building to 
the city sidewalk. This walk declined slightly towards the 
city sidewalk. There was the inevitable snow and the walk 
was shoveled. Water from the melting snow from the roof 
ran onto the brick walk and down onto the city sidewalk 
where it froze. Ultimately the plaintiff slipped and fell. 
It was alleged in that case that the brick walk was con- 
structed in such a manner as to accumulate water, and that 
it was therefore an artificial accumulation of water which 
changed the natural flow that caused the ultimate icy condi- 
tion. Thus, we see that factually our position is almost 
precisely the same in this case as it is in the one before the 
Court. 


The Court compared this case to its own case of Addling- 
ton v. Virogua, 155 Wisconsin, 472, 144 N.W. 1130, wherein 
water was discharged by a conveyor type pipe leading from 
the defendant’s building and which was supposed to dis- 
charge water into a gutter going under the sidewalk. The 


gutter in that instance froze and the water was discharged 
onto the sidewalk. The Court said on Page 1005: 


‘“We have, therefore, a very usual and ordinary 
improvement of city property, abutting on a street, not 
built for the purpose of accumulating and discharging 
water on the city sidewalk, but which, perhaps, has 
that incidental effect. The question is whether such 
an improvement, having such an incidental effect, con- 
stitutes actionable negligence on the part of the 
property owner, when the water freezes and causes an 
unsafe condition of the city sidewalk. We do not think 
the result here should be regarded as an artificial 
accumulation of surface water. This brick walk, and 
the purpose for which it was constructed, is in no sense 
comparable to a conveyor pipe, and the purpose for 
which it was constructed, in the Addlington case .. .”’ 


The case carried a dissent but that dissent was not 
helpful to the Appellant because it is clearly predicated 
on the fact that the source constituted a deliberate attempt 
to dispose of water even though it was obviously not the 
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intention of the defendant in that case to discharge water 
onto the sidewalk. Further, the case is extremely heavily 
quoted and referred to by other Courts in other jurisdic- 
tions throughout the country. 


Another case that is quite analogous to ours, is Kelley 
v. Parkview Apartments, 215 Oregon 198, 330 P2d, 1057. 
This is a case wherein the defendant operated nine build- 
ings with lawns that covered four blocks. The plaintiff 
fell on a thin patch of ice on the public sidewalk near the 
entry way of the apartment house in which he lived. The 
apartment house itself was approximately seven feet back 
from the sidewalk line, and it was set seventy inches higher 
than the sidewalk itself. A sloping lawn descended from 
the apartment house to the sidewalk. There was a walk- 
way and six conercte steps leading down to the sidewalk. 
It was alleged in that case that moisture from the remnant 
of snow that remained on the sloping lawn next to the 
steps trickled down onto the public sidewalk where during 
the night it froze. The Court in its opinion went through 
the history of the law on the subject and discussed it in 
detail. It refused, however, to place liability upon the 
defendant. In arriving at its opinion, the Oregon Court 
quoted from the case of Taggart v. Bouldin, 111 N.J. L 464, 
168 A 570, on Page 1063, as follows: 


“|. The plaintiff contends that piling the snow 
where, if it melted, water would be discharged upon 
the sidewalk could be found to be negligence. 
owner of land has a right to clear off the snow from 
his front yard and steps and to deposit it in a pile 
away from the sidewalk. The piling of the snow is 
not shown to have artificially created a condition that 
increased or changed the direction of the flow of water 
upon the sidewalk from what it would have been on 
the natural slope of the land if the snow had not been 
shoveled. The defendant did nothing to confine the 
water into a definite channel or to accelerate its flow 
to the public way. In these circumstances, the mere 
flowing of water from the defendant’s premises and 
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the formation of ice upon the sidewalk do not show 
negligence upon the part of the defendant. There was 
no error in directing a verdict for the defendant.”’ 


And then the Oregon Court continued: 


‘“We believe that the holding just quoted represents 
the proper view of the obligations of the adjoining 
owner. Admittedly the rule is different whore the 
owner had created an artificial condition on his land 
which causes water to be discharged onto the public 
sidewalk, with some cases refusing to impose liability 
where the plaintiff cannot show that the drainage from 
the defendant’s property was the sole cause of the 
accident. These cases in the general rule are covered 
in an Annotation in 34 ADR 409, where many cases of 
defective down spouts and conductor pipes intentially 
discharging water on a sidewalk or retaining walls, 
awnings and the like, are cited and discussed. These 
eases cover obviously artificial conditions, such as 
structures built and maintained by the adjoining 
owner. 


Throughout this opinion, we have the key words “‘ 
creasing the danger’’, and ‘‘an unusual accumulation’’. 
The Appellants in the present case in no way tell us how 
this Appellee increased the danger or how an unusual 
accumulation occurred on the sidewalk. The counsel for 
the Appellants suggested that this ice was unusual because 
it was not present in other areas of the same sidewalk. 
That, however, is not what is meant by the Appellate Courts 
throughout the country when they use the term ‘‘unusual 
aceumulation’’. The term is properly used to connote 
quantity rather than quality. 


It seems obvious that the snow in this case obviously 
melted at numerous points. These include the terrace, and 
if the snow did melt from the terrace it must have run 
onto the sidewalk. Undoubtedly the snow also melted from 
the piles on either side of this Appellee’s walkway where 
it had been placed after the walkway had been shoveled. 
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The law is almost unanimous throughout the country 
in that an owner is not liable for creating an artificial 
condition where he shovels his walk and piles snow on 
either side. See Riccitellt v. Sternfeld, 349 Ill. App. 63, 
wherein the Court said at Page 66: 


“The Appellate Court, after reviewing the cases 
pointed out that heavy snow falls create emergency 
conditions and generally hazardous situations through- 
out the city. There have been occasions in which the 
entire citizenry has been mobilized to make pathes 
along sidewalks and to clear streets for traffic... 
In one sense, a dangerous situation is created, but 
much less dangerous than would be created if no one 
undertook to do anything. The plaintiff argues that 
if the defendant had not undertaken to clear a path 
and if his employees had not piled the snow, conditions 
would have been better than they were at the time 
of the accident. This is conjectural... The general 
assumption is that the industry displayed by citizens 
removing snow after a snow fall was desirable, if not 
necessary. The water which froze produced the lump 
of ice on which the plaintiff fell, came from natural 
causes. It cannot be said to have arisen from any- 
thing the defendant did, other than removing the snow 
obstructing his driveway and making a path on the 
sidewalk for pedestrians. That in doing so he may 
have piled some snow from the driveway onto the piles 
banked along the walk is not the type of act upon 
which liability in the case of this character may be 
predicated.”’ 


The same may be found in Arning v. Druding, 96 N.J. 
Law 47, 114 A 158, and in Mahoney v. Perreault, 275 Mass. 
251, 175 N.E. 467. 


Counsel for the Appellants in his Brief makes mention 
and stresses a dip in the bottom step leading to the side- 
walk, and suggests that this step or the dip served as a 
funnel. It would seem that this is patently wrong. We 
know nothing of the dip itself or its depth or capacity. 
However, as counsel for the Appellee District of Columbia 
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points out in his Brief, a dip in one step no matter how 
deep could not act as a funnel or conduit and at best it could 
somewhat delay the natural discharge of water. It might 
act for a momentary period of time as a reservoir, but to 
suggest that this is artificially discharged water, is with- 
out substance and would seem without logic. 


It should also be noted that it would appear that the 
Appellants discovered and decided upon this argument 
only upon reading the transcript. If we go to the Pretrial 
Statement, we find that the negligence alleged as to Upland 
Terrace is that they allowed melting snow to accumulate 
on the sidewalk and failed to properly maintain the side- 
walk after they had shoveled it, and thus, created a more 
dangerous condition. This present case was once con- 
tinued on the morning of trial at which time the plaintiffs 
alleged new acts of negligence. At that time they sug- 
gested that there should have been drainage facilities for 
the terrace. They suggested that in plowing the sidewalk 
a tire indentation was left and that this tire indentation 
caused the ice to appear on the sidewalk. They also 
suggested at that time that in plowing the sidewalk, the 
defendant Upland Terrace, Inc. left mounds of snow and 
ice on the grass plots next to the street, and they suggested 
that this defendant improperly cleaned the sidewalk so 
as to leave snow and ice on the steep terrace. However, 
at no point did they even suggest that there was a dip in 
the bottom step which caused the whole problem. It would 
seem now that the Appellants give up all of the other argu- 
ments and now blame all of the ice on the faulty. step. 


The Appellants quote from Mr. Burke’s testimony in 
their Argument. However, if we look at the entire tran- 
script, we find that Mr. John Burke, Jr. stated at Page 56: 

‘*Q. Now, prior to this accident can you describe for 
us the general drainage condition from the hill onto 
the sidewalk, say from melting snow? 

‘SA. Well, it would go onto the sidewalk, it had 
nowhere else to go, especially by the steps, because 
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the bottom part goes like this (indicating) and the snow 
from the other side of the hill would go across the 
steps, the bottom part, and go on down along with the 
other side of the hill.”’ 


At Page 96, we have the testimony of the witness Catherine 
M. Bryant: 


‘*Q. Was there any particular habit, or—let us re- 
phrase the word—continual type of thing which 
occurred with relation to the ice forming around this 
area, that is, was this an unusual condition at this 
time, or had this condition existed before? 

“4 Oh no, this wasn’t unusual. The street was 
always ice when it was freezing weather, especially 
like during the day the sun would shine, and the ice, 
the snow, that was on the bank would melt down and 
freeze about sunset, and we had icy areas. 


“*Q. Which bank do you mean? 
‘¢A, The terrace, the apartment terrace.”’ 
Mrs. Bryant also states at Page 102: 


“Q. And what happened if it got warm during the 
day. 

‘CA It would melt and what didn’t dry would freeze 
over again. 

“¢Q. It would melt where? 


‘¢A. Well, it melted on the terrace mostly where 
the sun would shine, and—.”’ 


The Appellants in this case failed to show in any respect 
that the Appellee Upland Terrace carelessly used or 
managed water on their premises so as to allow it to 
escape. All they did was shovel the walk both of their 
own premises and the public way. It would seem that by 
these acts they lessen the dangers confronting pedestrians 
rather than increasing them. It might also be pointed out 
that in the present case it is patently impossible to say that 
this water came from any particular place. We have a 
terrace slanting down towards the sidewalk, and we have 
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snow piled on either side of the sidewalk. Therefore, 
unless we are to say that the sun was selective as to where 
it chose to melt the snow, it would seem that one could not 
conclude where the water that subsequently formed the ice 
came from. In fact it would seem that to adopt a particular 
position would be against the weight of the evidence 
to the extent that a Jury could not as reasonable men adopt 
such a position, as is illustrated in the case of Smith v. 
City of Cyahoga Falls, 73, Ohio App. 22, 53 N.E. 670. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the 
judgment for appellee Upland Terrace, Inc. should be 
affirmed. 


Respectfully submitted, 


Laurence T. Scorr 
Bravutt, Grawam, Scorr and Bravur 
1314-19th Street, N. W. 
Washington, D. C. 
Attorneys for Appellee 
Upland Terrace, Inc. 
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For The District Of Columbia Circuit 


No. 19,176 


JOHN BURKE and 
MARGARET MARY BURKE, 


Appellants, 
v. 


UPLAND TERRACE, INC. and 
DISTRICT OF COLUMBIA, 


Appellees. 


Appeal From The United States District Court . 
For The District Of Columbia 


BRIEF FOR APPELLEE 
DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 
Complaining of personal injuries allegedly sustained by the 
female appellant as the result of a fall, January 30, 1961, on the 
public sidewalk adjacent to the apartment building in which she 


resided, appellants sought damages from the District of Columbia, 


hereinafter referred to as the "District, ' and Upland Terrace, Inc., 


1 


the owner of the apartment building, hereinafter referred to as 
"Upland (J. A. 1). In its answer, the District denied all allegations 
of negligence contained in the complaint (J. A. 3). 

At trial, the evidence adduced by the appellants was, in 
substance, as follows: 

On January 19, 1961, there was a 7-inch snowfall in the city, 
and, on January 26, 1961, there was an additional 5. 9-inch snowfall 
(Plaintiff's Exhibit 1; J. A. 56). Following this second snowfall, 
Upiand cleared, with a truck and a wedge, the public sidewalk adjacent 
to its building. By use of this device, the snow was pushed into piles 
on either side of the sidewalk, leaving on the sidewalk, itself, a 
residue of an inch to an inch and one-half of snow (J. A. 23, 24). 
Weather conditions arising previous to the fall of the female appellant 
caused the residue of snow on the sidewalk and that piled on either 
side to melt (J. A. 24, 25, 42, 48, 49). 

Abutting Upland's apartment building and between it and the 
sidewalk is a terrace (Plaintiff's Exhibits 6 through 8) and, asa 
further result of warmer weather, the accumulated snow on this terrace 
also meited. The melting process precipitated recurring drainage of 


water from the terrace to the sidewalk and down the front steps of the 


apartment building (J. A. 21-25, 29, 36, 37, 39, 45, 48). The down- 


hill drainage had the effect of washing away abrasive materials placed 


by Upland on the adjacent sidewalk (J. A. 38). Colder weather 


arriving in the late hours of the day during this period would terminate 


the melting process, and the water which had drained from the terrace 
to the sidewalk would freeze (J. A. 22, 38, 45). The icy condition 
of the sidewalk which resulted was "narrow" at the bottom of the 
front steps but became wider as it continued down the sidewalk, ex- 
tending from the bottom of the terrace to the grass plot between the 
sidewalk and the curb (J. A. 20, 29, 46, 47). 

On January 30, 1961, at approximately 6:00 p.m., ‘the female 
appellant left her apartment by way of the building's front entrance 
enroute to the Savannah Shopping Center (J. A. 15, 16, 31, 34). 

The walkway and the front steps had been "shoveled" (J. A. 34), 
and, at the time of her departure, she was able to walk across the 
sidewalk without difficulty (J. A. 34, 35). Although she had resided 
in the apartment for a period of approximately 10 years previous to 
this occasion (J. A. 15, 30), she was unaware of the "drainage 
problems" (J. A. 34). 

Returning from the shopping center at approximately 8:30 p.m. 
on the same evening, the female appellant alighted from her husband's 


automobile which had been parked alongside the apartment building 


(Plaintiff's Exhibit 8; J. A. 16-18, 26, 31). While traversing the 
public parking carrying a package of groceries, she noticed a dark 
patch on the sidewalk which she concluded was water. She then 
stepped onto the sidewalk and fell (Plaintiff's Exhibit6; J. A. 17-20, 
32, 44, 45). The evidence established that appellant fell on a patch 
of "clear" “brandnew” "thin" ice "over the concrete’ which had 
no marks and was similar to an "ice skating rink" (J. A. 20, 25). 
The length of time this particular patch of ice existed was not 
established by the appeliants' evidence, nor did such evidence 
establish that the District of Columbia had notice of the existence of 
any Such icy condition of the sidewalk. 

At the conclusion of the appellants' evidence, the court below 
directed a verdict in favor of both the District and Upland (J. A. 53- 


55). This appeal followed. 


SUMMARY OF THE ARGUMENT 


The "clear’ "brand new" icy Sidewalk condition which gave 
rise to the injury complained of consisted of slipperiness alone and 
resulted from the natural and recurring drainage of water from an 


abutting terrace. Because the condition was thus devoid of any artificial 


causes of which a municipality could feasibly compel correction or 
abatement, the court below properly discharged the District of 


Columbia from liability as a matter of law. 


ARGUMENT 
The court below properly directed a 
verdict in behalf of the District 
of Columbia. 

Essentially involved in the instant case is an attempt to impose 
liability upon the District of Columbia for injuries resulting from a 
‘elear"’ "brand new" icy sidewalk condition caused by the natural and 
recurring drainage of water from an abutting terrace. Settled and 
undisputed, however, are the propositions that the District is not liable 


for injuries resulting from the accumulation of ice due solely to natural 


causes, and that its liability may not be predicated upon mere Slipper- 


iness alone. Smith v. District of Columbia, 89 U. S. App. D. C. 7, 


189 F. 24671, 39 ALR 2d 773. 


a 

The ice upon which the fall occurred, far from consisting 
of "humps" or "ridges" due to any volume of pedestrian traffic, 
was concededly "brand new," "thin" and "clear." 


Citing the annotation at 39 ALR 2d 782 et seq., appellants 
attempt to draw an "analogy" between icy sidewalk conditions caused 
by the freezing of water from "drain pipes and awnings" located on, 
or attached to, private property and the icy sidewalk condition which 
resulted from the natural drainage from the abutting property in the 
case at bar. Clearly, however, whatever may be said about artificial 
devices on abutting property as a basis for imposition of municipal 
liability, it is wel! settled that municipal liability may not be imposed 
where, as here, the icy sidewalk condition results from the natural 


drainage of water from the adjacent property to the sidewalk. See 


Smith v. City of Cuyahoga Falls, 73 Ohio App. 22, 53 N. E. 2d 670; 


McDonough v. Borough of Munhali, 331 Pa. 468, 200 Atl. 638; 

Mayo v. Village of Baraga, 178 Mich. 171, 144.N. W. 517. See and 
compare Ritgers v. City of Gillespie, 350 Ill. App. 485, 113 N. E. 
2d 215. 

In Smith v. City of Cuyahoga Falls, supra, the facts disclosed, 
as here, that the icy sidewalk condition was caused by the natural 
drainage of water from abutting property "much higher than the side- 
walk" upon which the fail occurred. Refusing to permit the imposition 


of municipai liability, the court said (53 N. E. 2d 671): 


"We are also of the opinion that 
a finding that, where appellee fell, 
there was a recurring condition of 
ice due to other than natural causes, 
justifying a finding of notice to the 
city of the existence of a nuisance, 
would be manifestly against the weight 
of the evidence."" [Emphasis supplied. ] 

See in this connection and compare District of Columbia v. 
Frazer, 21 App. D. C. 154, 159, where the icy condition of the side- 
walk resulted from an artificial condition, maintained on abutting 
premises, of which the District had constructive notice. 

Appellants assert, however, that the patch of ice upon which 
the fall occurred was caused by the "overflow" of water "from an 


indentation” or dip in the bottom step" leading to the apartment 


building (Appellants' brief, p. 8). Appellants' exhibits 6 and 8 


disclose, however, that the place of the fall was not only quite removed 


from the bottom step, but, in addition, was quite close to ‘both the 
terrace and the public parking. Because melting snow resulted in 


drainage from the terrace and also from the public parking where 


2 
At no time in the court below, did appellants describe the 


alleged indentation with any degree of specificity. Indeed, not one 

iota of evidence respecting its dimensions was adduced, and appellants' 
photographs fall far short of depicting any defective artificial condition 
in the "bottom step." 


snow had been pushed, appellants’ assertion that the drainage from 

the steps caused the formation of the particular patch of ice upon which 
the fall occurred is pure conjecture. Presented with substantially the 
same factual situation, the court, in Young v. Talcott, 114 Conn. 675, 
159 Atl. 881, 883, said: 


't* * * There was, moreover, 
snow and ice upon the embankment 
between the sidewalk and the house 
and a ridge of snow on the other 
side of the walk caused by cleaning 
it off and by the plowing out of the 
street, so that any melting of snow 
would naturally result in water 
running upon the sidewalk from the 
embankment * * * [or] this ridge. 
Under the circumstances a con- 
clusion that the ice upon which the 
plaintiff slipped was caused by 
water coming from the roof of the 
building would be merest conjecture, 
not reasonably supported by the 
evidence. * * *" 


See also War v. Mazzarella, 137 N. J. L. 736, 61.A. 2d 284, 286; 
Greenlaw v. Milliken, 100 Me. 440, 62 Atl. 145. 


Moreover, it does not follow that the icy condition upon which 


the fall occurred was artificially caused even if drainage from the steps 


contributed to such condition. At most, the alleged "indentation" 
would temporarily arrest the natural flow of water from the terrace 


to the sidewalk, but could by no means alter such flow. In this 


connection, in Smith v. City of Cuyahoga Falls, supra, the court said: 
"It is possible that a small portion 

of such water, in a roundabout way, 
reached the sidewalk upon which 
appellee fell, at some distance from 
where she fell, but the record dis- 
closed no justifiable reason for a 
claim that the downspout changed the 
course of the water that fell on the 
roof, or accelerated its flow in such 
a manner as to effect or create an 
artificial or unnatural condition on 
the street where appellee fell." 


(p. 671) 

See also McManus v. Muzyka, 329 Mass. 770, 110 N. E. 2d 317. 

An obvious reason for the distinction between artificial and 
natural causes of an icy sidewalk condition for purposes of municipal 
liability is that an artificial cause such as, for example, a downspout 
which discharges water over a public sidewalk is easily corrected or 
abated. See Scott v. Village of Olivia, 260 Minn. 346, 110 N. W. 
2d 21, 26. Manifestly, this line of reasoning is inapplicable to the 
sidewalk condition complained of in the instant case consisting, as it 
did, of mere slipperiness and caused, as it was, not by an artificial 
means, but, rather, by the naturai drainage of water from abutting 
land to the sidewalk upon which the injury occurred. Inasmuch as 


the District could not reasonably be expected to abate, or cause to be 


abated, a condition arising from a natural cause, it should not be 


required to respond in damages for failing to do so. Thus, in Mayo 


vy. Village of Baraga, supra, the court said (144N. W. 519): 


'" * * * To hold that wherever 
water would naturally flow over a 
sidewalk because of adjacent sloping 
or elevated property it becomes 
incumbent upon municipalities to 
provide drainage under the walks 
would, it seems to us, place a burden 
upon them which is not warranted by 
authority in this state or good reason, * * *" 


Moreover, appellants would impose liability upon the District, 
notwithstanding the fact that the patch of ice upon which the fall 
occurred was “thin "brand new ice'’ "over the concrete." In 
Kortlang v. City of Mt. Vernon, 129 App. Div. 535, 114.N. Y. S. 252, 
as in the instant case, the facts disclosed a lot above the level of the 
sidewalk. There, as here, '" * * * water or melting snow * * * would 
trickle down upon and across the sidewalk * * *,"' and subsequently 
freeze to ice. Refusing to predicate municipal liability upon such 
facts, the court said (114N.Y.S. 254): 

"> * *Whatever may have been 
the duty of the city in respect to the 
old snow and ice which had accumulated, 
I do not think it was negligence upon the 
part of the city to allow the newly formed 
ice,, created under such circumstances 


within three or four days of the accident, 
to remain. For aught that appears, it 


may have been that the ice which 
caused the plaintiff to fall was formed 
the very day or the day before the 
accident. Under such circumstances, 
sufficient time had not elapsed to 
charge the defendant with negligence." 
Emphasis supplied. 


Another case which illustrates the unreasonableness of an 
attempt to impose liability upon a municipality because of its failure 
to correct a condition which follows a snowfall is Thomas v. City of 
Appleton, 256 Wis. 163, 40 N. W. 2d 575. There the court said 
(40 N. W. 2d 576): 

''* * * Tt would be an unreason- 
able burden to require the city to 
maintain the sidewalk free from 
drifts under such conditions and it 
would be pure speculation to assert 


that a drift removed in the afternoon 
would not be back the next morning." 


The District submits that it is utterly impossible to prevent the 


thawing of snow and ice and the freezing of water on sidewalks where, 
as here, " * * * the adjoining private property is higher than the side- 
walk, and slopes towards it, so that there is a constant formation of 

a thin sheet of ice. The ice of the night may be carried off by the 

next days thaw, but only to be renewed by the next night's frost, and 


it is not possible or reasonable that the city can be required to guard, 


at the peril of an action and damages, the daily overflow and freezing 
of every sidewalk in the city." . 
Clearly, therefore, because appellants' evidence established 


no more than a Slippery sidewalk condition due to natural causes, the 


court below properly directed a verdict in favor of the District and 


discharged it from any liability for appellant's injuries. 


———_ ————_—— 
Burns v. Toronto, 42 U.C.Q.B. 560 (1878). Although 


enunciated many years ago, the District submits that this pronounce- 
ment is irresistably applicable to the facts of the case at bar. 


CONC LUSION 
Upon the foregoing, it is respectfully submitted that the judgment 


for appellee District of Columbia should be affirmed. 
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